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F IFTH REPORT OF THE COURT MONITORFIFTH REPORT OF THE COURT MONITOR

I .I . INTRODUCTIONINTRODUCTION

This is the fifth report in a series of reports submitted by the Court Monitor pursuant to this
Court=s Order of April 16, 2001, to review and monitor Aall of the Interior defendants= trust
reform activities and file written reports of (the Court Monitor=s) findings with the Court.@

This report will address the Court Monitor=s monitoring and subsequent review of the
Interior defendants= (ADefendants@) Office of Historical Accounting=s (OHTA) progress in
complying with this Court=s December 21, 1999 order to provide the plaintiffs, IIM
account holders, with an historical accounting of their Individual Indian Money (IIM) trust
accounts.  Specifically, this Court held:

AA 1 .   T h e  I n d i a n  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  2 8  U . S . C .  S e c t i o n s1 .   T h e  I n d i a n  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  2 8  U . S . C .  S e c t i o n s
1 6 2 a  1 6 2 a  e t  s e qe t  s e q . ,  r e q u i r e s  d e f e n d a n t s  t o  p r o v i d e  p l a i n t i f f s  a n  a c c u r a t e  a c c o u n t i n g. ,  r e q u i r e s  d e f e n d a n t s  t o  p r o v i d e  p l a i n t i f f s  a n  a c c u r a t e  a c c o u n t i n g

o f  o f  a l l  m o n e y  i n  t h e  I I M  t r u s ta l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  o f  p l a i n t i f f s , h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,
w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r e  d e p o s i t e d .w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r e  d e p o s i t e d .

22 . T h e  I n d i a n  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  2 5  U . S . C .  S e c t i o n s. T h e  I n d i a n  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  2 5  U . S . C .  S e c t i o n s
1 6 2 a  1 6 2 a  e t  s e q  e t  s e q  &  4 0 1 1  &  4 0 1 1  e t  s e q . ,e t  s e q . ,  r e q u i r e s  d e f e n d a n t s  t o  r e t r i e v e  a n d  r e t a i n r e q u i r e s  d e f e n d a n t s  t o  r e t r i e v e  a n d  r e t a i n

a l l  i n f o r m a t i o n  c o n c e r n i n g  t h e  I I M  t r u s t  t h a t  i s  n e c e s s a r y  t o  r e n d e r  a na l l  i n f o r m a t i o n  c o n c e r n i n g  t h e  I I M  t r u s t  t h a t  i s  n e c e s s a r y  t o  r e n d e r  a n
a c c u r a t e  a c c o u n t i n g  o f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s t  f o r  t h ea c c u r a t e  a c c o u n t i n g  o f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s t  f o r  t h e

b e n e f i t  o f  p l a i n t i f f s .b e n e f i t  o f  p l a i n t i f f s . @@     Cobell v. Babbitt, 91 F. Supp.2d 1 (D.D.C. 1999) at 58.
emphasis added.
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In its opinion, this Court addressed the scope of this historical accounting.  It began that
analysis by stating:

AA T h e  b a l a n c e  o f  t h e  c o u r tT h e  b a l a n c e  o f  t h e  c o u r t == s  t a s k  t o d a y  i n v o l v e s  o n l y  p l a i n t i f f ss  t a s k  t o d a y  i n v o l v e s  o n l y  p l a i n t i f f s ==  r e q u e s t s  f o r r e q u e s t s  f o r
p r o s p e c t i v e  r e l i e f  w i t h  r e g a r d  t o  t h e i r  r i g h t s  a r i s i n g  f r o m  t h e  I I M  t r u s t  a n dp r o s p e c t i v e  r e l i e f  w i t h  r e g a r d  t o  t h e i r  r i g h t s  a r i s i n g  f r o m  t h e  I I M  t r u s t  a n d

r e l a t e d  s t a t u t e s .   T h e  i n t e r p l a y  b e t w e e n  t h e  t w o  c o m p o n e n t s  o f  t h i sr e l a t e d  s t a t u t e s .   T h e  i n t e r p l a y  b e t w e e n  t h e  t w o  c o m p o n e n t s  o f  t h i s
b i f u r c a t e d  c a s e  i s  a n  i m p o r t a n t  i s s u e ,  h o w e v e r ,  a n d  w o r t h y  o f  b r i e fb i f u r c a t e d  c a s e  i s  a n  i m p o r t a n t  i s s u e ,  h o w e v e r ,  a n d  w o r t h y  o f  b r i e f

d i s c u s s i o n .   E v e r y o n e  u n d e r s t a n d s  t h a t  t h e  s e c o n d  p h a s e  o f  t h i s  c a s e  w i l ld i s c u s s i o n .   E v e r y o n e  u n d e r s t a n d s  t h a t  t h e  s e c o n d  p h a s e  o f  t h i s  c a s e  w i l l
i n v o l v e  a  t r i a l  r e g a r d i n g  d e f e n d a n t si n v o l v e  a  t r i a l  r e g a r d i n g  d e f e n d a n t s ==  r e n d i t i o n  o f  a n  a c c o u n t i n g .   I n  g e n e r a l r e n d i t i o n  o f  a n  a c c o u n t i n g .   I n  g e n e r a l

t e r m s ,  t h a t  p r o c e s s  w i l l  i n v o l v e  t h e  g o v e r n m e n t  b r i n g i n g  f o r w a r d  i t s  p r o o f  o nt e r m s ,  t h a t  p r o c e s s  w i l l  i n v o l v e  t h e  g o v e r n m e n t  b r i n g i n g  f o r w a r d  i t s  p r o o f  o n
I I M  t r u s t  b a l a n c e s  a n d  t h e n  p l a i n t i f f s  m a k i n g  e x c e p t i o n s  t o  t h a t  p r o o f .   I I M  t r u s t  b a l a n c e s  a n d  t h e n  p l a i n t i f f s  m a k i n g  e x c e p t i o n s  t o  t h a t  p r o o f .   T h eT h e

g o v e r n m e n t  m i s t a k e n l y  a s s u m e s ,  h o w e v e r ,  t h a t  b e c a u s e  g o v e r n m e n t  m i s t a k e n l y  a s s u m e s ,  h o w e v e r ,  t h a t  b e c a u s e  >> t r i a l  t w ot r i a l  t w o ==  i n v o l v e s i n v o l v e s
t h e  a c t u a l  a c c o u n t i n g  t h e n  t h e  s c o p e  o f  t h e  r e q u i r e d  a c c o u n t i n g  t h e  a c t u a l  a c c o u n t i n g  t h e n  t h e  s c o p e  o f  t h e  r e q u i r e d  a c c o u n t i n g  BB  e v e n  a t e v e n  a t

t h e  m o s t  b a s i c  l e v e l  t h e  m o s t  b a s i c  l e v e l  BB  i s  a  m a t t e r  t h a t  n e e d  n o t  b e  a d d r e s s e d  t o d a y .   O n  t h i s i s  a  m a t t e r  t h a t  n e e d  n o t  b e  a d d r e s s e d  t o d a y .   O n  t h i s
p o i n t ,  t h e  g o v e r n m e n t  i s  i n c o r r e c t .   T h e  g o v e r n m e n t  a l l u d e s  t o  t h e  a r g u m e n tp o i n t ,  t h e  g o v e r n m e n t  i s  i n c o r r e c t .   T h e  g o v e r n m e n t  a l l u d e s  t o  t h e  a r g u m e n t
t h a t  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t  d o e s  n o t  r e q u i r e  a  t h a t  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t  d o e s  n o t  r e q u i r e  a  AA h i s t o r i c a lh i s t o r i c a l
a c c o u n t i n g .a c c o u n t i n g . @@   T h i s  a r g u m e n t  n e c e s s a r i l y  b r i n g s  t h e  i s s u e  o f  w h e t h e r  t h e  A c t  T h i s  a r g u m e n t  n e c e s s a r i l y  b r i n g s  t h e  i s s u e  o f  w h e t h e r  t h e  A c t

r e q u i r e s  a n  a c c o u n t i n g  o f  a l l  I I M  t r u s t  m o n e y  w i t h i n  t h e  s c o p e  o f  t o d a yr e q u i r e s  a n  a c c o u n t i n g  o f  a l l  I I M  t r u s t  m o n e y  w i t h i n  t h e  s c o p e  o f  t o d a y == ss
d e c i s i o n .   S i m p l y  p u t ,  t h e  c o u r t  c a n n o t  d e c l a r e  d e f e n d a n t sd e c i s i o n .   S i m p l y  p u t ,  t h e  c o u r t  c a n n o t  d e c l a r e  d e f e n d a n t s ==  d u t i e s  a n d  a s s e s s d u t i e s  a n d  a s s e s s
w h e t h e r  d e f e n d a n t s  a r e  i n  c o m p l i a n c e  w i t h  t h e s e  d u t i e s  w i t h o u t  e s t a b l i s h i n gw h e t h e r  d e f e n d a n t s  a r e  i n  c o m p l i a n c e  w i t h  t h e s e  d u t i e s  w i t h o u t  e s t a b l i s h i n g

t h e  f u n d s  t o  w h i c h  t h e  d u t i e s  a p p l y .t h e  f u n d s  t o  w h i c h  t h e  d u t i e s  a p p l y .   T h e  d i s p o s i t i o n  o f  t h i s  n a r r o w  ( b u t  T h e  d i s p o s i t i o n  o f  t h i s  n a r r o w  ( b u t
t h r e s h o l d )  i s s u e  l e a v e s  a l l  o t h e r  a c c o u n t i n g  i s s u e s  a s  m a t t e r s  f o r  t h e  s e c o n dt h r e s h o l d )  i s s u e  l e a v e s  a l l  o t h e r  a c c o u n t i n g  i s s u e s  a s  m a t t e r s  f o r  t h e  s e c o n d

c o m p o n e n t  o f  t h i s  l i t i g a t i o n ,  c o n s i s t e n t  w i t h  t h e  g o v e r n m e n tc o m p o n e n t  o f  t h i s  l i t i g a t i o n ,  c o n s i s t e n t  w i t h  t h e  g o v e r n m e n t == s  p o s i t i o n .  s  p o s i t i o n .  
W i t h  t h e  b o u n d a r i e s  o f  t h e  t w o  c o m p o n e n t s  c l a r i f i e d ,  t h e  c o u r t  w i l l  t u r n  i t sW i t h  t h e  b o u n d a r i e s  o f  t h e  t w o  c o m p o n e n t s  c l a r i f i e d ,  t h e  c o u r t  w i l l  t u r n  i t s
a t t e n t i o n  t o  p l a i n t i f f sa t t e n t i o n  t o  p l a i n t i f f s ==  r e q u e s t s  f o r  p r o s p e c t i v e  r e l i e f . r e q u e s t s  f o r  p r o s p e c t i v e  r e l i e f . @@     Id. at 31-32, footnote and

citations omitted, emphasis added.

In footnote 22, this Court listed some examples of the issues remaining for the second
phase of the trial:

AA F o r  e x a m p l e ,  s i g n i f i c a n t  l e g a l  i s s u e s  t h a t  r e m a i n  m a t t e r s  f o r  t h e  s e c o n dF o r  e x a m p l e ,  s i g n i f i c a n t  l e g a l  i s s u e s  t h a t  r e m a i n  m a t t e r s  f o r  t h e  s e c o n d
p h a s e  o f  t h i s  c a s e  i n c l u d e :   ( 1 )  w h e t h e r  a n  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s ,p h a s e  o f  t h i s  c a s e  i n c l u d e :   ( 1 )  w h e t h e r  a n  a p p l i c a b l e  s t a t u t e  o f  l i m i t a t i o n s ,
i f  a n y ,  p r e c l u d e s  a n y  o f  p l a i n t i f f si f  a n y ,  p r e c l u d e s  a n y  o f  p l a i n t i f f s ==  c l a i m s  f o r  a n  a c c o u n t i n g ;   ( 2 )  w h e t h e r  a n c l a i m s  f o r  a n  a c c o u n t i n g ;   ( 2 )  w h e t h e r  a n

a c c o u n t i n g  a c c o m p l i s h e d  t h r o u g h  a  s a m p l i n g  t e c h n i q u e  w i l l  s a t i s f y  t h ea c c o u n t i n g  a c c o m p l i s h e d  t h r o u g h  a  s a m p l i n g  t e c h n i q u e  w i l l  s a t i s f y  t h e
r e q u i r e m e n t s  o f  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ;  a n d  ( 3 )  t h e  p r e c i s er e q u i r e m e n t s  o f  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ;  a n d  ( 3 )  t h e  p r e c i s e

s c o p e  o f  p l a i n t i f f ss c o p e  o f  p l a i n t i f f s ==  c e r t i f i e d  c l a s s . c e r t i f i e d  c l a s s . @@     Id. at 32.

This Court went on to address the historical accounting later in its opinion stating:

AA T h e  t h r e s h o l d  i s s u e  r a i s e d  b y  I n t e r i o r  i s  w h e t h e r  t h e  T r u s t  F u n dT h e  t h r e s h o l d  i s s u e  r a i s e d  b y  I n t e r i o r  i s  w h e t h e r  t h e  T r u s t  F u n d
M a n a g e m e n t  R e f o r m  A c t  i m p o s e s  o n  t h e  U n i t e d  S t a t e s  a n d ,  M a n a g e m e n t  R e f o r m  A c t  i m p o s e s  o n  t h e  U n i t e d  S t a t e s  a n d ,  a  f o r t i o r ia  f o r t i o r i ,  i t s,  i t s
t r u s t e e - d e l e g a t e s ,  t h e  d u t y  t o  r e n d e r  a  t r u s t e e - d e l e g a t e s ,  t h e  d u t y  t o  r e n d e r  a  >> h i s t o r i c a l  a c c o u n t i n g .h i s t o r i c a l  a c c o u n t i n g . ==   I n  o t h e r  I n  o t h e r

w o r d s ,  t h e  i s s u e  i s  w h e t h e r  t h e  c o m m a n d  t h a t  w o r d s ,  t h e  i s s u e  i s  w h e t h e r  t h e  c o m m a n d  t h a t  >> ( t ) h e  S e c r e t a r y  ( o f  t h e( t ) h e  S e c r e t a r y  ( o f  t h e
I n t e r i o r )  s h a l l  a c c o u n t  f o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e  o f  a l l  f u n d s  h e l d  i nI n t e r i o r )  s h a l l  a c c o u n t  f o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e  o f  a l l  f u n d s  h e l d  i n
t r u s t  b y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  t r u s t  b y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  YY  a n  i n d i v i d u a l  I n d i a n , a n  i n d i v i d u a l  I n d i a n , ==  r e a l l y r ea l l y
m e a n s  m e a n s  >> a l l  f u n d s .a l l  f u n d s . ==   D e f e n d a n t s  a p p a r e n t l y  c l a i m  t h a t  t h e  p h r a s e    D e f e n d a n t s  a p p a r e n t l y  c l a i m  t h a t  t h e  p h r a s e  >> a l l  f u n d sa l l  f u n d s ==
m e a n s  s o m e t h i n g  l e s s  t h a n  a l l  f u n d s .   P l a i n t i f f s  c l a i m  t h a t  t h e  T r u s t  F u n dm e a n s  s o m e t h i n g  l e s s  t h a n  a l l  f u n d s .   P l a i n t i f f s  c l a i m  t h a t  t h e  T r u s t  F u n d

M a n a g e m e n t  R e f o r m  A c t  c r e a t e s  t h e  d u t y  t o  r e n d e r  a n  a c c u r a t e  a c c o u n t i n gM a n a g e m e n t  R e f o r m  A c t  c r e a t e s  t h e  d u t y  t o  r e n d e r  a n  a c c u r a t e  a c c o u n t i n g
o f  a l l  I I M  t r u s t  f u n d  m o n e y  h e l d  b y  d e f e n d a n t s  i n  t r u s t  f o r  i n d i v i d u a lo f  a l l  I I M  t r u s t  f u n d  m o n e y  h e l d  b y  d e f e n d a n t s  i n  t r u s t  f o r  i n d i v i d u a l

I n d i a n s ,  w i t h o u t  r e g a r d  t o  t h e  a g e  o f  t h e  f u n d s .I n d i a n s ,  w i t h o u t  r e g a r d  t o  t h e  a g e  o f  t h e  f u n d s .

T h e  a n a l y s i s  o f  t h i s  p o i n t  i s  n e c e s s a r i l y  b r i e f  b e c a u s e  t h e  f i r s t  p r o n g  o f  t h eT h e  a n a l y s i s  o f  t h i s  p o i n t  i s  n e c e s s a r i l y  b r i e f  b e c a u s e  t h e  f i r s t  p r o n g  o f  t h e
C h e v r o nC h e v r o n  a n a l y s i s  -  -  w h e t h e r  C o n g r e s s  h a s   a n a l y s i s  -  -  w h e t h e r  C o n g r e s s  h a s  >> d i r e c t l y  s p o k e n  t o  t h e  p r e c i s ed i r e c t l y  s p o k e n  t o  t h e  p r e c i s e
q u e s t i o n  a t  i s s u eq u e s t i o n  a t  i s s u e ==  -  -  r e s o l v e s  i n  f a v o r  o f  p l a i n t i f f s .   I n  2 5  U . S . C .  S e c t i o n -  -  r e s o l v e s  i n  f a v o r  o f  p l a i n t i f f s .   I n  2 5  U . S . C .  S e c t i o n
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4 0 1 1 ,  C o n g r e s s  s p e c i f i c a l l y  p r o v i d e d ,  u n d e r  t h e  c a p t i o n  4 0 1 1 ,  C o n g r e s s  s p e c i f i c a l l y  p r o v i d e d ,  u n d e r  t h e  c a p t i o n  >> R e s p o n s i b i l i t y  o fR e s p o n s i b i l i t y  o f
t h e  S e c r e t a r y  t o  a c c o u n t  f o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e s  o f  I n d i a n  t r u s tt h e  S e c r e t a r y  t o  a c c o u n t  f o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e s  o f  I n d i a n  t r u s t

f u n d s ,f u n d s , ==  t h a t  t h e   t h a t  t h e  >> S e c r e t a r y  S e c r e t a r y  s h a l ls h a l l   a c c o u n t  a c c o u n t  f o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e  o ff o r  t h e  d a i l y  a n d  a n n u a l  b a l a n c e  o f
a l l  f u n d s  h e l d  i n  t r u s t  a l l  f u n d s  h e l d  i n  t r u s t  b y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  .  .  .  a nb y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  .  .  .  a n

i n d i v i d u a l  I n d i a n  p u r s u a n t  t o  t h e  A c t  o f  J u n e  2 4 ,  1 9 3 8 .i n d i v i d u a l  I n d i a n  p u r s u a n t  t o  t h e  A c t  o f  J u n e  2 4 ,  1 9 3 8 . ==   I t  i s  c l e a r  t h a t  I t  i s  c l e a r  t h a t
>> s h a l ls h a l l ==  p l a c e s  a  m a n d a t o r y  d u t y  o n  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  t o  t a k e  t h e p l a c e s  a  m a n d a t o r y  d u t y  o n  t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  t o  t a k e  t h e

e n u m e r a t e d  a c t i o n .   S h a l l  m e a n s  s h a l le n u m e r a t e d  a c t i o n .   S h a l l  m e a n s  s h a l l YY .   T h e  o n l y  i s s u e  i s  w h e t h e r  .   T h e  o n l y  i s s u e  i s  w h e t h e r  >> a l la l l
f u n d sf u n d s ==  m e a n t ,  a s  d e f e n d a n t s  u r g e ,  s o m e  s u b s e t  o f  f u n d s  h e l d  i n  t h e  I I M m e a n t ,  a s  d e f e n d a n t s  u r g e ,  s o m e  s u b s e t  o f  f u n d s  h e l d  i n  t h e  I I M

t r u s t .   J u d g i n g  f r o m  t h e  p l a i n  l a n g u a g e  o f  t h e  t e x t ,  a s  t r u s t .   J u d g i n g  f r o m  t h e  p l a i n  l a n g u a g e  o f  t h e  t e x t ,  a s  C h e v r o nC h e v r o n  a n d  a l l  b a s i c a n d  a l l  b a s i c
p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  d e m a n d ,  t h e  c o u r t  c a n  s e e  n o  b a s i s  f o rp r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n  d e m a n d ,  t h e  c o u r t  c a n  s e e  n o  b a s i s  f o r
i n f e r r i n g  a n y  s u c h  l i m i t a t i o n .   T o  t h e  c o n t r a r y ,  C o n g r e s s  d i r e c t e d  t h a t  t h ei n f e r r i n g  a n y  s u c h  l i m i t a t i o n .   T o  t h e  c o n t r a r y ,  C o n g r e s s  d i r e c t e d  t h a t  t h e

S e c r e t a r y  o f  t h e  I n t e r i o r  a c c o u n t  f o r  a l l  f u n d s .   T h e  c o u r t  c a n n o t  p u t  a  f i n e rS e c r e t a r y  o f  t h e  I n t e r i o r  a c c o u n t  f o r  a l l  f u n d s .   T h e  c o u r t  c a n n o t  p u t  a  f i n e r
p o i n t  o n  i t  t h a n  t h a t .   D e f e n d a n t sp o i n t  o n  i t  t h a n  t h a t .   D e f e n d a n t s ==  p o s i t i o n  i g n o r e s  t h e  v e r y  r e a s o n s  t h a t p o s i t i o n  i g n o r e s  t h e  v e r y  r e a s o n s  t h a t
C o n g r e s s  w a s  f o r c e d  t o  p a s s  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  a sC o n g r e s s  w a s  f o r c e d  t o  p a s s  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t ,  a s
o p p o s e d  t o  s i m p l y  i s s u i n g  m o r e  i n f o r m a l  o r d e r s  o p p o s e d  t o  s i m p l y  i s s u i n g  m o r e  i n f o r m a l  o r d e r s  BB  d e f e n d a n t s d e f e n d a n t s ==  i n a b i l i t y  t o i n a b i l i t y  t o

r e n d e r  a n  a c c o u n t i n g  o f  p l a i n t i f f sr e n d e r  a n  a c c o u n t i n g  o f  p l a i n t i f f s ==  m o n e y  h e l d  i n  t r u s t  f o r  t h e  p a s t  c e n t u r y m o n e y  h e l d  i n  t r u s t  f o r  t h e  p a s t  c e n t u r y .@ 
Id. at 40-41, footnote and citations omitted, emphasis in original.

Here, also, this Court expanded upon its ruling by stating in footnote 32:

AA I t  s h o u l d  b e  n o t e d  t h a t  t h e  c o u r t  i s  n o t  r u l i n g  u p o n  w h a t  s p e c i f i c  f o r m  o fI t  s h o u l d  b e  n o t e d  t h a t  t h e  c o u r t  i s  n o t  r u l i n g  u p o n  w h a t  s p e c i f i c  f o r m  o f
a c c o u n t i n g ,  i f  a n y ,  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t  r e q u i r e s .   F o ra c c o u n t i n g ,  i f  a n y ,  t h e  T r u s t  F u n d  M a n a g e m e n t  R e f o r m  A c t  r e q u i r e s .   F o r

e x a m p l e ,  t h e  c o u r t  d o e s  n o t  p u r p o r t  t o  r u l e  o n  w h e t h e r  a n  a c c o u n t i n ge x a m p l e ,  t h e  c o u r t  d o e s  n o t  p u r p o r t  t o  r u l e  o n  w h e t h e r  a n  a c c o u n t i n g
a c c o m p l i s h e d  t h r o u g h  s t a t i s t i c a l  s a m p l i n g  w o u l d  s a t i s f y  d e f e n d a n t sa c c o m p l i s h e d  t h r o u g h  s t a t i s t i c a l  s a m p l i n g  w o u l d  s a t i s f y  d e f e n d a n t s ==  s t a t u t o r y s t a t u t o r y
d u t i e s .   M o r e o v e r ,  t h e  c o u r t  w i l l  n o t  n o w  a d d r e s s  o t h e r  a r g u m e n t s  t h a t  t h ed u t i e s .   M o r e o v e r ,  t h e  c o u r t  w i l l  n o t  n o w  a d d r e s s  o t h e r  a r g u m e n t s  t h a t  t h e

g o v e r n m e n t  m a y  m a k e  i n  t h e  f u t u r e  o n  t h e  g o v e r n m e n t  m a y  m a k e  i n  t h e  f u t u r e  o n  t h e  >> h i s t o r i c a lh i s t o r i c a l ==  n a t u r e  o f  t h e n a t u r e  o f  t h e
a c c o u n t i n g  ( e . g . ,  s t a t u t e - o f - l i m i t a t i o n s  a r g u m e n t s ) .a c c o u n t i n g  ( e . g . ,  s t a t u t e - o f - l i m i t a t i o n s  a r g u m e n t s ) . @@     Id. at 40.

Defendants unsuccessfully appealed this ruling.  Their central argument challenging this
Court=s historical accounting decision was addressed by the United States Court of Appeals,
District of Columbia Circuit (Circuit Court):

AA A p p e l l a n t sA p p e l l a n t s ==  c h a l l e n g e  f o c u s e s  o n  t h e  d i s t r i c t  c o u r t c h a l l e n g e  f o c u s e s  o n  t h e  d i s t r i c t  c o u r t == s  c o n c l u s i o n  t h a t  t h e  I I Ms  c o n c l u s i o n  t h a t  t h e  I I M
t r u s t  b e n e f i c i a r i e s  a r e  e n t i t l e d  t o  a  c o m p l e t e  h i s t o r i c a l  a c c o u n t i n g  o f  t h e i rt r u s t  b e n e f i c i a r i e s  a r e  e n t i t l e d  t o  a  c o m p l e t e  h i s t o r i c a l  a c c o u n t i n g  o f  t h e i r

t r u s t  a c c o u n t s .   T h e  g o v e r n m e n t  m a i n t a i n s  t h a t  n o  s u c h  r i g h t  i s  c o n f e r r e d  b yt r u s t  a c c o u n t s .   T h e  g o v e r n m e n t  m a i n t a i n s  t h a t  n o  s u c h  r i g h t  i s  c o n f e r r e d  b y
t h e  1 9 9 4  A c t .   R a t h e r ,  t h e  A c t  d e l e g a t e s  r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  t h et h e  1 9 9 4  A c t .   R a t h e r ,  t h e  A c t  d e l e g a t e s  r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  t h e

n a t u r e  a n d  s c o p e  o f  a n  a c c o u n t i n g  t o  t h e  I n t e r i o r  D e p a r t m e n t .   T h en a t u r e  a n d  s c o p e  o f  a n  a c c o u n t i n g  t o  t h e  I n t e r i o r  D e p a r t m e n t .   T h e
a c c o u n t i n g  r e q u i r e d  b y  S e c t i o n  1 0 2  o f  t h e  A c t  i s  m e r e l y  a  p r o s p e c t i v e  r i g h ta c c o u n t i n g  r e q u i r e d  b y  S e c t i o n  1 0 2  o f  t h e  A c t  i s  m e r e l y  a  p r o s p e c t i v e  r i g h t

a n d ,  a c c o r d i n g  t o  a p p e l l a n t s ,  a n d ,  a c c o r d i n g  t o  a p p e l l a n t s ,  >> d o e s  n o t  s p e a k  t o  t h e  e x t e n t  t o  w h i c h  t h ed o e s  n o t  s p e a k  t o  t h e  e x t e n t  t o  w h i c h  t h e
S e c r e t a r y  m u s t  i n q u i r e  i n t o  t h e  c o r r e c t n e s s  o f  p a s t  t r a n s a c t i o n s .S e c r e t a r y  m u s t  i n q u i r e  i n t o  t h e  c o r r e c t n e s s  o f  p a s t  t r a n s a c t i o n s . ==   W h i l e  W h i l e

a p p e l l a n t s  c o n c e d e  t h a t  a p p e l l a n t s  c o n c e d e  t h a t  >> s o m e  t y p e  o f  r e v i e w  o f  p a s t  t r a n s a c t i o n s  m a y  i n d e e ds o m e  t y p e  o f  r e v i e w  o f  p a s t  t r a n s a c t i o n s  m a y  i n d e e d
b e  n e c e s s a r y  t o  a c c u r a t e l y  s t a t e  o p e n i n g  b a l a n c e s ,b e  n e c e s s a r y  t o  a c c u r a t e l y  s t a t e  o p e n i n g  b a l a n c e s , ==  t h i s  d o e s  n o t  m e a n  t h a t t h i s  d o e s  n o t  m e a n  t h a t

t h e  p l a i n t i f f s  h a v e  a  j u d i c i a l l y  e n f o r c e a b l e  r i g h t  t o  a  c o m p l e t e  h i s t o r i c a lt h e  p l a i n t i f f s  h a v e  a  j u d i c i a l l y  e n f o r c e a b l e  r i g h t  t o  a  c o m p l e t e  h i s t o r i c a l
a c c o u n t i n g .   E v e n  w e r e  t h e  p l a i n t i f f s  e n t i t l e d  t o  s u c h  a n  a c c o u n t i n g ,a c c o u n t i n g .   E v e n  w e r e  t h e  p l a i n t i f f s  e n t i t l e d  t o  s u c h  a n  a c c o u n t i n g ,

a p p e l l a n t s  c o n t e n d  t h a t  t h e  I n t e r i o r  D e p a r t m e n t ,  a n d  n o t  t h e  c o u r t ,  w o u l da p p e l l a n t s  c o n t e n d  t h a t  t h e  I n t e r i o r  D e p a r t m e n t ,  a n d  n o t  t h e  c o u r t ,  w o u l d
h a v e  t h e  a u t h o r i t y  t o  d e t e r m i n e  t h e  n a t u r e  a n d  s c o p e  o f  t h e  a c c o u n t i n g .h a v e  t h e  a u t h o r i t y  t o  d e t e r m i n e  t h e  n a t u r e  a n d  s c o p e  o f  t h e  a c c o u n t i n g .

C o n t r a r y  t o  a p p e l l a n t sC o n t r a r y  t o  a p p e l l a n t s ==  c l a i m s ,  S e c t i o n  1 0 2  o f  t h e  1 9 9 4  A c t  m a k e s  c l e a r  t h a t c l a i m s ,  S e c t i o n  1 0 2  o f  t h e  1 9 9 4  A c t  m a k e s  c l e a r  t h a t
t h e  I n t e r i o r  S e c r e t a r y  o w e s  I I M  t r u s t  b e n e f i c i a r i e s  a n  a c c o u n t i n g  f o r  t h e  I n t e r i o r  S e c r e t a r y  o w e s  I I M  t r u s t  b e n e f i c i a r i e s  a n  a c c o u n t i n g  f o r  >> a l la l l

f u n d s  h e l d  i n  t r u s t  b y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  a n  I n d i a n  t r i b e  o rf u n d s  h e l d  i n  t r u s t  b y  t h e  U n i t e d  S t a t e s  f o r  t h e  b e n e f i t  o f  a n  I n d i a n  t r i b e  o r
a n  i n d i v i d u a l  I n d i a n  w h i c h  a r e  d e p o s i t e d  o r  i n v e s t e d  p u r s u a n t  t o  t h e  A c t  o fa n  i n d i v i d u a l  I n d i a n  w h i c h  a r e  d e p o s i t e d  o r  i n v e s t e d  p u r s u a n t  t o  t h e  A c t  o f
J u n e  2 4 ,  1 9 3 8 .J u n e  2 4 ,  1 9 3 8 . ==     >> A l l  f u n d sA l l  f u n d s ==  m e a n s   m e a n s  a l l  f u n d sa l l  f u n d s ,  i r r e s p e c t i v e  o f  w h e n  t h e y  w e r e,  i r r e s p e c t i v e  o f  w h e n  t h e y  w e r e
d e p o s i t e d  ( o r  a t  l e a s t  s o  l o n g  a s  t h e y  w e r e  d e p o s i t e d  a f t e r  t h e  A c t  o f  J u n ed e p o s i t e d  ( o r  a t  l e a s t  s o  l o n g  a s  t h e y  w e r e  d e p o s i t e d  a f t e r  t h e  A c t  o f  J u n e

2 4 ,  1 9 3 8 ) .   T h e r e f o r e ,  t h e  1 9 9 4  A c t  r e a f f i r m s  t h e  g o v e r n m e n t2 4 ,  1 9 3 8 ) .   T h e r e f o r e ,  t h e  1 9 9 4  A c t  r e a f f i r m s  t h e  g o v e r n m e n t == s  p r e e x i s t i n gs  p r e e x i s t i n g
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f i d u c i a r y  d u t y  t o  p e r f o r m  a  c o m p l e t e  h i s t o r i c a l  a c c o u n t i n g  o f  t r u s t  f u n df i d u c i a r y  d u t y  t o  p e r f o r m  a  c o m p l e t e  h i s t o r i c a l  a c c o u n t i n g  o f  t r u s t  f u n d
a s s e t s .a s s e t s .

YY ..

A p p e l l a n t s  m a i n t a i n  t h a t  e v e n  i f  a n  a c c o u n t i n g  i s  r e q u i r e d ,  t h e  d i s t r i c t  c o u r tA p p e l l a n t s  m a i n t a i n  t h a t  e v e n  i f  a n  a c c o u n t i n g  i s  r e q u i r e d ,  t h e  d i s t r i c t  c o u r t
o v e r s t e p p e d  i t s  b o u n d s  b y  d e f i n i n g  t h e  n a t u r e  o f  t h e  a c c o u n t i n g  r e q u i r e d .  o v e r s t e p p e d  i t s  b o u n d s  b y  d e f i n i n g  t h e  n a t u r e  o f  t h e  a c c o u n t i n g  r e q u i r e d .  

T h i s  a r g u m e n t  b o t h  m i s r e p r e s e n t s  t h e  d i s t r i c t  c o u r tT h i s  a r g u m e n t  b o t h  m i s r e p r e s e n t s  t h e  d i s t r i c t  c o u r t == s  op in ion  ands  op in ion  and
m i s c o n s t r u e s  t h e  r e l e v a n t  t r u s t  l a w  p r i n c i p l e s .   T h e  d i s t r i c t  c o u r t  m a d e  c l e a rm i s c o n s t r u e s  t h e  r e l e v a n t  t r u s t  l a w  p r i n c i p l e s .   T h e  d i s t r i c t  c o u r t  m a d e  c l e a r

t h a t  i t  w a s  t h a t  i t  w a s  >> n o t  r u l i n g  u p o n  w h a t  s p e c i f i c  f o r m  o f  a c c o u n t i n g ,  i f  a n y ,n o t  r u l i n g  u p o n  w h a t  s p e c i f i c  f o r m  o f  a c c o u n t i n g ,  i f  a n y , ==  i s i s
r e q u i r e d  b y  t h e  1 9 9 4  A c t  o r  t h e  g o v e r n m e n tr e q u i r e d  b y  t h e  1 9 9 4  A c t  o r  t h e  g o v e r n m e n t == s  p r e e x i s t i n g  f i d u c i a r ys  p r e e x i s t i n g  f i d u c i a r y

o b l i g a t i o n s .   R a t h e r ,  i t  n o t e d  t h a t  a n  a c c o u n t i n g  i s ,  i n  f a c t ,  r e q u i r e d ,  a n do b l i g a t i o n s .   R a t h e r ,  i t  n o t e d  t h a t  a n  a c c o u n t i n g  i s ,  i n  f a c t ,  r e q u i r e d ,  a n d
t h a t  s u c h  a n  a c c o u n t i n g  m u s t  b e  t h a t  s u c h  a n  a c c o u n t i n g  m u s t  b e  >> o f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s to f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s t

f o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r ef o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r e
d e p o s i t e d .d e p o s i t e d . ==   T h e  d i s t r i c t  c o u r t  e x p l i c i t l y  l e f t  o p e n  t h e  c h o i c e  o f  h o w  t h e  T h e  d i s t r i c t  c o u r t  e x p l i c i t l y  l e f t  o p e n  t h e  c h o i c e  o f  h o w  t h e

a c c o u n t i n g  w o u l d  b e  c o n d u c t e d ,  a n d  w h e t h e r  c e r t a i n  a c c o u n t i n g  m e t h o d s ,a c c o u n t i n g  w o u l d  b e  c o n d u c t e d ,  a n d  w h e t h e r  c e r t a i n  a c c o u n t i n g  m e t h o d s ,
s u c h  a s  s t a t i s t i c a l  s a m p l i n g  o r  s o m e t h i n g  e l s e ,  w o u l d  b e  a p p r o p r i a t e .   S u c hs u c h  a s  s t a t i s t i c a l  s a m p l i n g  o r  s o m e t h i n g  e l s e ,  w o u l d  b e  a p p r o p r i a t e .   S u c h
d e c i s i o n s  a r e  p r o p e r l y  l e f t  i n  t h e  h a n d s  o f  a d m i n i s t r a t i v e  a g e n c i e s .d e c i s i o n s  a r e  p r o p e r l y  l e f t  i n  t h e  h a n d s  o f  a d m i n i s t r a t i v e  a g e n c i e s . @@     Cobell v.

Norton, 240 F.3d 1081 (D.C. Cir. 2001) at 1102-1104, citations omitted, emphasis in original.

In concluding its review of the Interior defendants= breach of their fiduciary duties, the
Circuit Court held:

AA T h e  a c t u a l  l e g a l  b r e a c h  i s  t h e  f a i l u r e  t o  p r o v i d e  a n  a c c o u n t i n g ,  n o t  i t sT h e  a c t u a l  l e g a l  b r e a c h  i s  t h e  f a i l u r e  t o  p r o v i d e  a n  a c c o u n t i n g ,  n o t  i t s
f a i l u r e  t o  t a k e  t h e  d i s c r e t e  i n d i v i d u a l  s t e p s  t h a t  w o u l d  f a c i l i t a t e  a nf a i l u r e  t o  t a k e  t h e  d i s c r e t e  i n d i v i d u a l  s t e p s  t h a t  w o u l d  f a c i l i t a t e  a n

a c c o u n t i n g .   T h u s ,  w h i l e  t h e  d i s t r i c t  c o u r t  m u s t  a m e n d  i t s  o p i n i o n  o na c c o u n t i n g .   T h u s ,  w h i l e  t h e  d i s t r i c t  c o u r t  m u s t  a m e n d  i t s  o p i n i o n  o n
r e m a n d  t o  a c c o u n t  f o r  t h i s  d i s t i n c t i o n ,  t h e r e  i s  n o  n e e d  t o  a l t e r  t h e  d i s t r i c tr e m a n d  t o  a c c o u n t  f o r  t h i s  d i s t i n c t i o n ,  t h e r e  i s  n o  n e e d  t o  a l t e r  t h e  d i s t r i c t
c o u r tc o u r t == s  o r d e r ,  a s  t h e  b o t t o m  l i n e  i s  t h e  s a m e :   B y  f a i l i n g  t o  t a k e  r e a s o n a b l es  o r d e r ,  a s  t h e  b o t t o m  l i n e  i s  t h e  s a m e :   B y  f a i l i n g  t o  t a k e  r e a s o n a b l e
s t e p s  t o w a r d  t h e  d i s c h a r g e  o f  t h e  f e d e r a l  g o v e r n m e n ts t e p s  t o w a r d  t h e  d i s c h a r g e  o f  t h e  f e d e r a l  g o v e r n m e n t == s  f i d u c i a r y  o b l i g a t i o n ss  f i d u c i a r y  o b l i g a t i o n s

t o  I I M  t r u s t  b e n e f i c i a r i e s ,  a p p e l l a n t s  b r e a c h e d  t h e i r  d u t i e s .t o  I I M  t r u s t  b e n e f i c i a r i e s ,  a p p e l l a n t s  b r e a c h e d  t h e i r  d u t i e s . @@     Id. at 1106.

I I I .I I I . PARTIAL SUMMARY JUDGMENT MOTIONSPARTIAL SUMMARY JUDGMENT MOTIONS

The Defendants did not seek review by the Supreme Court of the United States. However,
they did seek further relief from this Court following its December 21, 1999 decision but
before the Circuit Court=s affirmation of that decision.  Between March 2000 and
September 2000, they filed three motions for partial summary judgment with this Court
regarding the historical accounting during the course of their appeal. 

The first, ADefendants= Motion For Partial Summary Judgment On Plaintiffs= Claims For
An Historical Accounting of IIM Accounts.@ Filed March 27, 2000, sought to have this
Court decide whether Athe law requires a particular method and scope of historical
accounting or reconciliation.@  See AMemorandum In Support Of Defendants= Motion For
Partial Summary Judgment On Plaintiffs= Claims For An Historical Accounting Of IIM
Accounts@ at 4.  Further Expanding on their request, they told this Court:

AA D e f e n d a n t s  a r e  e n t i t l e d  t o  s u m m a r y  j u d g m e n t  o n  P l a i n t i f f sD e f e n d a n t s  a r e  e n t i t l e d  t o  s u m m a r y  j u d g m e n t  o n  P l a i n t i f f s ==  c l a i m  f o r  a n c l a i m  f o r  a n
h i s t o r i c a l  a c c o u n t i n g  o f  t h e  i n d i v i d u a l  I n d i a n  m o n e y  (h i s t o r i c a l  a c c o u n t i n g  o f  t h e  i n d i v i d u a l  I n d i a n  m o n e y  ( >> I I MI I M == )  a c c o u n t s)  a c c o u n t s

b e c a u s e  t h e  A m e r i c a n  I n d i a n  T r u s t  M a n a g e m e n t  R e f o r m  A c t  o f  1 9 9 4  (b e c a u s e  t h e  A m e r i c a n  I n d i a n  T r u s t  M a n a g e m e n t  R e f o r m  A c t  o f  1 9 9 4  ( >> 1 9 9 41 9 9 4
R e f o r m  A c t )  d o e s  n o t  p r o v i d e  f o r  t h e  a c c o u n t i n g  t h e y  s e e k .   T o  t h e  e x t e n tR e f o r m  A c t )  d o e s  n o t  p r o v i d e  f o r  t h e  a c c o u n t i n g  t h e y  s e e k .   T o  t h e  e x t e n t

t h e  1 9 9 4  R e f o r m  A c t  i m p o s e s  a n  o b l i g a t i o n  u p o n  D e f e n d a n t s  t o  a d d r e s st h e  1 9 9 4  R e f o r m  A c t  i m p o s e s  a n  o b l i g a t i o n  u p o n  D e f e n d a n t s  t o  a d d r e s s
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a c c o u n t  a c t i v i t y  t h a t  o c c u r r e d  b e f o r e  t h e  p a s s a g e  o f  t h e  A c t ,  i t  d o e s  s o  o n l ya c c o u n t  a c t i v i t y  t h a t  o c c u r r e d  b e f o r e  t h e  p a s s a g e  o f  t h e  A c t ,  i t  d o e s  s o  o n l y
w i t h i n  t h e  c o n t e x t  o f  i t s  r e q u i r e m e n t  t h a t  I n t e r i o r  p r o s p e c t i v e l y  r e p o r tw i t h i n  t h e  c o n t e x t  o f  i t s  r e q u i r e m e n t  t h a t  I n t e r i o r  p r o s p e c t i v e l y  r e p o r t

a c c u r a t e  a c c o u n t  i n f o r m a t i o n  t o  b e n e f i c i a r i e s .   D e f e n d a n t s  a r e  a l s o  e n t i t l e da c c u r a t e  a c c o u n t  i n f o r m a t i o n  t o  b e n e f i c i a r i e s .   D e f e n d a n t s  a r e  a l s o  e n t i t l e d
t o  s u m m a r y  j u d g m e n t  t h a t  t h i s  C o u r tt o  s u m m a r y  j u d g m e n t  t h a t  t h i s  C o u r t == s  j u r i s d i c t i o n  l i m i t s  t h e  e x t e n t  t o  w h i c hs  j u r i s d i c t i o n  l i m i t s  t h e  e x t e n t  t o  w h i c h

a n y  I I M  a c c o u n t  b a l a n c e  c a n  b e  a n y  I I M  a c c o u n t  b a l a n c e  c a n  b e  >> c o r r e c t e dc o r r e c t e d ==  o r   o r  >> r e s t a t e dr e s t a t e d ==  i n  t h i s  a c t i o n .   i n  t h i s  a c t i o n .  
S p e c i f i c a l l y ,  P l a i n t i f f sS p e c i f i c a l l y ,  P l a i n t i f f s ==  c l a i m  t o  h a v e  b a l a n c e s   c l a i m  t o  h a v e  b a l a n c e s  >> r e s t a t e dr e s t a t e d ==  o r   o r  >> c o r r e c t e dc o r r e c t e d ==  t o t o
r e f l e c t  a m o u n t s  t h a t  s h o u l d  h a v e  b e e n  c r e d i t e d  o r  e a r n e d  i s  b e y o n d  t h i sr e f l e c t  a m o u n t s  t h a t  s h o u l d  h a v e  b e e n  c r e d i t e d  o r  e a r n e d  i s  b e y o n d  t h i s

C o u r tC o u r t == s  j u r i s d i c t i o n .s  j u r i s d i c t i o n . @@     Id. at 1.

Addressing the obvious question of why this motion was not premature in light of their
appeal of this Court=s December 21, 1999 decision on the scope of the historical
accounting, the Defendants went on to state:

AA B e f o r e  a d d r e s s i n g  t h e  s u b s t a n c e  o f  t h e  M o t i o n ,  w e  b r i e f l y  d e s c r i b e  h o w  t h i sB e f o r e  a d d r e s s i n g  t h e  s u b s t a n c e  o f  t h e  M o t i o n ,  w e  b r i e f l y  d e s c r i b e  h o w  t h i s
M o t i o n  f i t s  i n t o  t h e  e v o l u t i o n  o f  t h i s  c a s e .   I n  i t s  M e m o r a n d u m  O p i n i o n  a n dM o t i o n  f i t s  i n t o  t h e  e v o l u t i o n  o f  t h i s  c a s e .   I n  i t s  M e m o r a n d u m  O p i n i o n  a n d

O r d e r  o f  D e c e m b e r  2 1 ,  1 9 9 9 ,  t h i s  C o u r t  d e c i d e d  t h e  P h a s e  I  p r o s p e c t i v eO r d e r  o f  D e c e m b e r  2 1 ,  1 9 9 9 ,  t h i s  C o u r t  d e c i d e d  t h e  P h a s e  I  p r o s p e c t i v e
i s s u e s ,  a n d  a l s o  d e c i d e d  o n e  P h a s e  I I  i s s u e  b y  h o l d i n g  t h a t  i s s u e s ,  a n d  a l s o  d e c i d e d  o n e  P h a s e  I I  i s s u e  b y  h o l d i n g  t h a t  >> t h e  f u n d s  t ot h e  f u n d s  t o

w h i c h  t h e  w h i c h  t h e  AA d e f e n d a n t sd e f e n d a n t s ==  a c c o u n t i n g )  d u t i e s  a p p l y , a c c o u n t i n g )  d u t i e s  a p p l y , ==  e n c o m p a s s   e n c o m p a s s  >> a l l  m o n e y  i na l l  m o n e y  i n
t h e  I I M  t r u s t  h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t ot h e  I I M  t r u s t  h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t o

w h e n  t h e  f u n d s  w e r e  d e p o s i t e d .w h e n  t h e  f u n d s  w e r e  d e p o s i t e d . ==   T h e  C o u r t  r e i t e r a t e d  i t s  i n t e n t  t o  h o l d  a  T h e  C o u r t  r e i t e r a t e d  i t s  i n t e n t  t o  h o l d  a
>> t r i a l  r e g a r d i n g  d e f e n d a n t st r i a l  r e g a r d i n g  d e f e n d a n t s ==  r e n d i t i o n  o f  a n  a c c o u n t i n g . r e n d i t i o n  o f  a n  a c c o u n t i n g . ==   T h e  C o u r t  c e r t i f i e d  T h e  C o u r t  c e r t i f i e d
i t s  o r d e r  f o r  i n t e r l o c u t o r y  a p p e a l ,  a n d  d i r e c t e d  t h a t  i t s  o r d e r  f o r  i n t e r l o c u t o r y  a p p e a l ,  a n d  d i r e c t e d  t h a t  >>  ( o ) t h e r  p r o c e e d i n g s  i n ( o ) t h e r  p r o c e e d i n g s  i n

t h i s  m a t t e r  s h a l l  n o t  b e  s t a y e d  d u r i n g  t h e  p e n d e n c y  o f  a n y  i n t e r l o c u t o r yt h i s  m a t t e r  s h a l l  n o t  b e  s t a y e d  d u r i n g  t h e  p e n d e n c y  o f  a n y  i n t e r l o c u t o r y
a p p e a l  t h a t  i s  t a k e n .a p p e a l  t h a t  i s  t a k e n . ==     Id. at 1, citations omitted.

Addressing their appeal of this Court=s ruling on the scope of the historical accounting and
their decision to conduct a Federal Register notice process to obtain public comment on the
Areasonable approaches to addressing the issue of accuracy of current balances,@ the
Defendants stated:

AA T h e s e  t w o  d e v e l o p m e n t s  p u t  a  s h a r p  f o c u s  o n  o n e  o f  t h e  c e n t r a l  i s s u e s  o fT h e s e  t w o  d e v e l o p m e n t s  p u t  a  s h a r p  f o c u s  o n  o n e  o f  t h e  c e n t r a l  i s s u e s  o f
P h a s e  I I  P h a s e  I I  BB  t h e  e x t e n t  t o  w h i c h  t h i s  C o u r t  c a n  d e f i n e  t h e  s c o p e  o f  I n t e r i o r t h e  e x t e n t  t o  w h i c h  t h i s  C o u r t  c a n  d e f i n e  t h e  s c o p e  o f  I n t e r i o r == ss
o b l i g a t i o n  t o  a n a l y z e  h i s t o r i c a l  t r a n s a c t i o n s  b e f o r e  t h e  a g e n c y  h a s  d o n e  s o .  o b l i g a t i o n  t o  a n a l y z e  h i s t o r i c a l  t r a n s a c t i o n s  b e f o r e  t h e  a g e n c y  h a s  d o n e  s o .  

D e f e n d a n t s  m a i n t a i n ,  a s  s e t  o u t  i n  t h e  P e t i t i o n  f o r  P e r m i s s i o n  t o  A p p e a l ,D e f e n d a n t s  m a i n t a i n ,  a s  s e t  o u t  i n  t h e  P e t i t i o n  f o r  P e r m i s s i o n  t o  A p p e a l ,
t h a t  t h e  a g e n c y  m u s t  b e  a l l o w e d ,  i n  t h e  f i r s t  i n s t a n c e ,  t o  d e t e r m i n e  m a t t e r st h a t  t h e  a g e n c y  m u s t  b e  a l l o w e d ,  i n  t h e  f i r s t  i n s t a n c e ,  t o  d e t e r m i n e  m a t t e r s

r e g a r d i n g  t h e  s c o p e  o f  t h e  1 9 9 4  R e f o r m  A c t ,  i n c l u d i n g  t h e  r o l e  a n  h i s t o r i c a lr e g a r d i n g  t h e  s c o p e  o f  t h e  1 9 9 4  R e f o r m  A c t ,  i n c l u d i n g  t h e  r o l e  a n  h i s t o r i c a l
a n a l y s i s  s h o u l d  p l a y  i n  i t s  f u l l  i m p l e m e n t a t i o n .   H o w e v e r ,  s i n c e  t h a t  i s s u e  i sa n a l y s i s  s h o u l d  p l a y  i n  i t s  f u l l  i m p l e m e n t a t i o n .   H o w e v e r ,  s i n c e  t h a t  i s s u e  i s

n o w  o n  a p p e a l ,  i t  w o u l d  a p p e a r  t o  b e  i n a p p r o p r i a t e  t o  p r e s e n t  a r g u m e n t s ,n o w  o n  a p p e a l ,  i t  w o u l d  a p p e a r  t o  b e  i n a p p r o p r i a t e  t o  p r e s e n t  a r g u m e n t s ,
w h i c h  d i r e c t l y  r e l a t e  t o  t h a t  i s s u e  h e r e ,  s i n c e  j u r i s d i c t i o n  o v e r  t h a t  a s p e c t  o fw h i c h  d i r e c t l y  r e l a t e  t o  t h a t  i s s u e  h e r e ,  s i n c e  j u r i s d i c t i o n  o v e r  t h a t  a s p e c t  o f

t h e  c a s e  h a s  s h i f t e d  t o  t h e  C o u r t  o f  A p p e a l s .  t h e  c a s e  h a s  s h i f t e d  t o  t h e  C o u r t  o f  A p p e a l s .  

YY ..

YY N e v e r t h e l e s s ,  i n  l i g h t  o f  t h i s  C o u r tN e v e r t h e l e s s ,  i n  l i g h t  o f  t h i s  C o u r t == s  d i r e c t i v e  t o  p r o c e e d  w i t h  P h a s e  I Is  d i r e c t i v e  t o  p r o c e e d  w i t h  P h a s e  I I
n o t w i t h s t a n d i n g  a n y  a p p e a l ,  a n d  i n  t h e  i n t e r e s t  o f  a v o i d i n g  a n y  u n n e c e s s a r yn o t w i t h s t a n d i n g  a n y  a p p e a l ,  a n d  i n  t h e  i n t e r e s t  o f  a v o i d i n g  a n y  u n n e c e s s a r y

d e l a y ,  w e  p r e s e n t  h e r e  a n  i s s u e  t h a t  c o u l d  b e  d e c i d e d  n o w .  d e l a y ,  w e  p r e s e n t  h e r e  a n  i s s u e  t h a t  c o u l d  b e  d e c i d e d  n o w .  

                    
11  However ,  the  De fendan t s  d id  addre s s  the  f a c t  tha t  the  fu tu re  cour se  o f However ,  the  De fendan t s  d id  addre s s  the  f a c t  tha t  the  fu tu re  cour se  o f
Phase  I I  wa s  con t ro l l ed  by  the  i s sue  be fo re  the  Cour t  o f  Appea l s  i nPhase  I I  wa s  con t ro l l ed  by  the  i s sue  be fo re  the  Cour t  o f  Appea l s  i n
AA s u g g e s t i n gs u g g e s t i n g @@  bu t  no t   bu t  no t  AA reques t ingreques t ing @@  t h a t  t he  Cour t  s t a y  f u r the r  p roceed ing s t ha t  t he  Cour t  s t a y  f u r the r  p roceed ing s
rega rd ing  the  P l a in t i f f sr e ga rd ing  the  P l a in t i f f s ==  con ten t ions  a s  t o  an  h i s to r i c a l  r e conc i l i a t i on  o f  t he con ten t ions  a s  t o  an  h i s to r i c a l  r e conc i l i a t i on  o f  t he
I IM t ru s t  pend ing  the  ou t come  o f  t he  appea l .   Apparen t l y ,  t h i s  s t a y  wou ldI IM t ru s t  pend ing  the  ou t come  o f  t he  appea l .   Apparen t l y ,  t h i s  s t a y  wou ld
have  i nc luded  de l a y ing  the i r  ob l i g a t i on  to  beg in  the  h i s to r i c a l  a c coun t inghave  i nc luded  de l a y ing  the i r  ob l i g a t i on  to  beg in  the  h i s to r i c a l  a c coun t ing
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I n  d o i n g  s o ,  D e f e n d a n t s  d o  n o t  i n t e n d  t o  a s k  t h i s  C o u r t  t o  a n s w e r  t h e  s a m eI n  d o i n g  s o ,  D e f e n d a n t s  d o  n o t  i n t e n d  t o  a s k  t h i s  C o u r t  t o  a n s w e r  t h e  s a m e
q u e s t i o n s  n o w  o n  a p p e a l  t o  t h e  D . C .  C i r c u i t .   T h e  a p p e a l  a d d r e s s e s  t h eq u e s t i o n s  n o w  o n  a p p e a l  t o  t h e  D . C .  C i r c u i t .   T h e  a p p e a l  a d d r e s s e s  t h e

q u e s t i o n  o f  w h e t h e r  t h e  w a y  i n  w h i c h  I n t e r i o r  w i l l  a d d r e s s  i s s u e s  c o n c e r n i n gq u e s t i o n  o f  w h e t h e r  t h e  w a y  i n  w h i c h  I n t e r i o r  w i l l  a d d r e s s  i s s u e s  c o n c e r n i n g
h i s t o r i c a l  t r a n s a c t i o n s  i s  f o r  I n t e r i o r ,  n o t  t h i s  C o u r t  t o  d e t e r m i n e  i n  t h e  f i r s th i s t o r i c a l  t r a n s a c t i o n s  i s  f o r  I n t e r i o r ,  n o t  t h i s  C o u r t  t o  d e t e r m i n e  i n  t h e  f i r s t
i n s t a n c e .   T h a t  q u e s t i o n  i s  d i f f e r e n t  f r o m ,  a n d  a n t e c e d e n t  t o ,  t h e  q u e s t i o n si n s t a n c e .   T h a t  q u e s t i o n  i s  d i f f e r e n t  f r o m ,  a n d  a n t e c e d e n t  t o ,  t h e  q u e s t i o n s

t h i s  M o t i o n  r a i s e s .   T o  d e c i d e  w h e t h e r  a  t r i a l  o n  P l a i n t i f f st h i s  M o t i o n  r a i s e s .   T o  d e c i d e  w h e t h e r  a  t r i a l  o n  P l a i n t i f f s ==  a c c o u n t i n g  c l a i m a c c o u n t i n g  c l a i m
i s  p e r m i s s i b l e ,  t h e  D . C .  C i r c u i t  d o e s  n o t  n e e d  t o  d e c i d e  w h e t h e r  t h e  1 9 9 4i s  p e r m i s s i b l e ,  t h e  D . C .  C i r c u i t  d o e s  n o t  n e e d  t o  d e c i d e  w h e t h e r  t h e  1 9 9 4

R e f o r m  A c t  r e q u i r e s  a n y  p a r t i c u l a r  t y p e  o f  a c c o u n t i n g  o r  r e c o n c i l i a t i o n .   R e f o r m  A c t  r e q u i r e s  a n y  p a r t i c u l a r  t y p e  o f  a c c o u n t i n g  o r  r e c o n c i l i a t i o n .   I nI n
c o n t r a s t ,  t h i s  C o u r t  i s  b e i n g  a s k e d  t o  d e c i d e ,  o n  t h e  a s s u m p t i o n  t h a t  t h e r ec o n t r a s t ,  t h i s  C o u r t  i s  b e i n g  a s k e d  t o  d e c i d e ,  o n  t h e  a s s u m p t i o n  t h a t  t h e r e
w i l l  b e  a  t r i a l  o n  t h e  m e r i t s  o f  a n  a c c o u n t i n g  c l a i m ,  w h e t h e r  f o r  t h a t  t r i a lw i l l  b e  a  t r i a l  o n  t h e  m e r i t s  o f  a n  a c c o u n t i n g  c l a i m ,  w h e t h e r  f o r  t h a t  t r i a l
t h e  l a w  r e q u i r e s  a  p a r t i c u l a r  m e t h o d  a n d  s c o p e  o f  h i s t o r i c a l  a c c o u n t i n g  o rt h e  l a w  r e q u i r e s  a  p a r t i c u l a r  m e t h o d  a n d  s c o p e  o f  h i s t o r i c a l  a c c o u n t i n g  o r

r e c o n c i l i a t i o n .r e c o n c i l i a t i o n . @@     Id. at 2-4, citations omitted, emphasis added.

Having stated what they sought to have this Court determine, they proceeded to quote what
the Plaintiffs had stated they wanted for that Aparticular method and scope@ of the historical
accounting:

AA P l a i n t i f f s  c o n t e n d  t h a t  t h e y  a r e  e n t i t l e d  t o  a n  a c c o u n t i n g  t h a t  p r o v i d e s  aP l a i n t i f f s  c o n t e n d  t h a t  t h e y  a r e  e n t i t l e d  t o  a n  a c c o u n t i n g  t h a t  p r o v i d e s  a
>> s t a t e m e n t  o f  b a l a n c e s ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  a n y  f u n d s ,  w h e r e v e r  a n ds t a t e m e n t  o f  b a l a n c e s ,  i n c l u d i n g  w i t h o u t  l i m i t a t i o n  a n y  f u n d s ,  w h e r e v e r  a n d

w h e n e v e r  h e l d ,  t h a t  w h e n e v e r  h e l d ,  t h a t  s h o u l ds h o u l d  s t a n d  t o  t h e  c r e d i t  o f  t h e  I I M  T r u s t  a n d  e a c h s t a n d  t o  t h e  c r e d i t  o f  t h e  I I M  T r u s t  a n d  e a c h
i n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r y  f r o m  t h a t  p o i n t  i n  t i m e  t h e  U n i t e d  S t a t e si n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r y  f r o m  t h a t  p o i n t  i n  t i m e  t h e  U n i t e d  S t a t e s
f i r s t  a s s u m e d  t r u s t  r e s p o n s i b i l i t y  f o r  m a n a g e m e n t  o f  i n d i v i d u a l  I n d i a n  l a n d sf i r s t  a s s u m e d  t r u s t  r e s p o n s i b i l i t y  f o r  m a n a g e m e n t  o f  i n d i v i d u a l  I n d i a n  l a n d s
a n d  f i r s t  o w e d  a  s p e c i f i c  t r u s t  r e s p o n s i b i l i t y  t o  e a c h  s u c h  p e r s o n  e n t i t l e d  t oa n d  f i r s t  o w e d  a  s p e c i f i c  t r u s t  r e s p o n s i b i l i t y  t o  e a c h  s u c h  p e r s o n  e n t i t l e d  t o
r e c e i v e  r e v e n u e s  g e n e r a t e d  f r o m  s u c h  t r u s t  l a n d sr e c e i v e  r e v e n u e s  g e n e r a t e d  f r o m  s u c h  t r u s t  l a n d s YY .. ==   T h u s ,  P l a i n t i f f s  s e e k  t o  T h u s ,  P l a i n t i f f s  s e e k  t o
e s t a b l i s h  w h a t  b a l a n c e s  e s t a b l i s h  w h a t  b a l a n c e s  >> s h o u l ds h o u l d ==  h a v e  b e e n  a t  a l l  p o i n t s  s i n c e  t h e  I I M  t r u s t h a v e  b e e n  a t  a l l  p o i n t s  s i n c e  t h e  I I M  t r u s t

s y s t e m  b e g a n ,  a n d  w h a t  b a l a n c e s  s h o u l d  b e  n o w ,  f o r  b o t h  t h e  I I M  t r u s t  a s  as y s t e m  b e g a n ,  a n d  w h a t  b a l a n c e s  s h o u l d  b e  n o w ,  f o r  b o t h  t h e  I I M  t r u s t  a s  a
w h o l e  a n d  f o r  e a c h  i n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r y .  w h o l e  a n d  f o r  e a c h  i n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r y .  

YY ..

P l a i n t i f f s  s t r e s s  t h a t  t h e i r  r e q u e s t e d  a c c o u n t i n g  P l a i n t i f f s  s t r e s s  t h a t  t h e i r  r e q u e s t e d  a c c o u n t i n g  >> e n c o m p a s s e s  e v e r y  p a s t  a n de n c o m p a s s e s  e v e r y  p a s t  a n d
p r e s e n t  i n d i v i d u a l  I n d i a n  ( o r  h i s  h e i r s ,  e s t a t e ,  o r  p e r s o n a l  r e p r e s e n t a t i v e )  o np r e s e n t  i n d i v i d u a l  I n d i a n  ( o r  h i s  h e i r s ,  e s t a t e ,  o r  p e r s o n a l  r e p r e s e n t a t i v e )  o n
w h o s e  b e h a l f  a s  t r u s t  b e n e f i c i a r y ,  a  s p e c i f i c  t r u s t  a c c o u n t  i s  n o w ,  h a s  b e e nw h o s e  b e h a l f  a s  t r u s t  b e n e f i c i a r y ,  a  s p e c i f i c  t r u s t  a c c o u n t  i s  n o w ,  h a s  b e e n
s h o u l d  b e ,  o r  s h o u l d  h a v e  b e e n  e s t a b l i s h e d  a n d  m a i n t a i n e d  w i t h  t h e  U n i t e ds h o u l d  b e ,  o r  s h o u l d  h a v e  b e e n  e s t a b l i s h e d  a n d  m a i n t a i n e d  w i t h  t h e  U n i t e d
S t a t e s  o r  i t s  a g e n t s .S t a t e s  o r  i t s  a g e n t s . ==   I n  P l a i n t i f f s  I n  P l a i n t i f f s ==  v i e w ,   v i e w ,  >> ( t ) h e  p u r p o s e  o f  a n  a c c o u n t i n g  i s( t ) h e  p u r p o s e  o f  a n  a c c o u n t i n g  i s
t o  v e r i f y  a n d  e s t a b l i s h ,  w h e r e  a p p r o p r i a t e ,  t h e  c o r r e c t  b a l a n c e s  o f  t h e  t r u s tt o  v e r i f y  a n d  e s t a b l i s h ,  w h e r e  a p p r o p r i a t e ,  t h e  c o r r e c t  b a l a n c e s  o f  t h e  t r u s t
a n d  c o r r e c t  b a l a n c e s  f o r  t h e  i n d i v i d u a l  t r u s t  b e n e f i c i a r i e s  f r o m  t h e  d a t e  t h ea n d  c o r r e c t  b a l a n c e s  f o r  t h e  i n d i v i d u a l  t r u s t  b e n e f i c i a r i e s  f r o m  t h e  d a t e  t h e

U n i t e d  S t a t e s  v o l u n t a r i l y  a s s u m e d  i t s  t r u s t  r e s p o n s i b i l i t y  t o  m a n a g e  a n dU n i t e d  S t a t e s  v o l u n t a r i l y  a s s u m e d  i t s  t r u s t  r e s p o n s i b i l i t y  t o  m a n a g e  a n d
a d m i n i s t e r  t h e  p r o p e r t y  o f  i n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r i e sa d m i n i s t e r  t h e  p r o p e r t y  o f  i n d i v i d u a l  I n d i a n  t r u s t  b e n e f i c i a r i e s YY .. ==   P l a i n t i f f s  P l a i n t i f f s

e s s e n t i a l l y  d e m a n d  a  r e c o n c i l i a t i o n  o f  a l l  a c c o u n t  t r a n s a c t i o n s  t h a t  h a v ee s s e n t i a l l y  d e m a n d  a  r e c o n c i l i a t i o n  o f  a l l  a c c o u n t  t r a n s a c t i o n s  t h a t  h a v e
o c c u r r e d  s i n c e  t h e  i n c e p t i o n  o f  t h e  I I M  t r u s t  t o  a r r i v e  a t  a  o c c u r r e d  s i n c e  t h e  i n c e p t i o n  o f  t h e  I I M  t r u s t  t o  a r r i v e  a t  a  >> r e s t a t e m e n tr e s t a t e m e n t ==  o r o r
>> c o r r e c t i o nc o r r e c t i o n ==  o f  c u r r e n t  a c c o u n t  b a l a n c e s .   A s  P l a i n t i f f s o f  c u r r e n t  a c c o u n t  b a l a n c e s .   A s  P l a i n t i f f s ==  c o u n s e l  r e c e n t l y c o u n s e l  r e c e n t l y

s t a t e d  t h e i r  p o s i t i o n :s t a t e d  t h e i r  p o s i t i o n :

T h e  s o u r c e  d o c u m e n t s  w i t h  r e g a r d  t o  t h e  t r u s t  a s s e t s  a r e  c r i t i c a l  t o  a r r i v e  a tT h e  s o u r c e  d o c u m e n t s  w i t h  r e g a r d  t o  t h e  t r u s t  a s s e t s  a r e  c r i t i c a l  t o  a r r i v e  a t
a  r e a s o n a b l y  p r e c i s e  e s t i m a t e  f r o m  P l a i n t i f f sa  r e a s o n a b l y  p r e c i s e  e s t i m a t e  f r o m  P l a i n t i f f s ==  p e r s p e c t i v e  b e c a u s e  w e  b e l i e v e p e r s p e c t i v e  b e c a u s e  w e  b e l i e v e

t h a t  e v e r y  d o c u m e n t  a n d  e v e r y  d o l l a r  m u s t  b e  a c c o u n t e d  f o r  b y  t h et h a t  e v e r y  d o c u m e n t  a n d  e v e r y  d o l l a r  m u s t  b e  a c c o u n t e d  f o r  b y  t h e
D e f e n d a n t s  g o i n g  b a c k  t o  1 8 8 7 .D e f e n d a n t s  g o i n g  b a c k  t o  1 8 8 7 . @@     Id. at 4-5, emphasis in original.

The Defendants summarized their position of what should be included in the historical
accounting in the following series of statements:

                                                          
proce s s ;  a  sugge s t i on  th i s  Cour t  d id  no t  f o l l ow .p roce s s ;  a  sugge s t i on  th i s  Cour t  d id  no t  f o l l ow .
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AA T h e  1 9 9 4  R e f o r m  A c t ,  t h e r e f o r e ,  i s  p r o s p e c t i v e  a n d  d o e s  n o t  c o n t a i n  t h eT h e  1 9 9 4  R e f o r m  A c t ,  t h e r e f o r e ,  i s  p r o s p e c t i v e  a n d  d o e s  n o t  c o n t a i n  t h e
c l e a r  e x p r e s s i o n  o f  c o n g r e s s i o n a l  i n t e n t  t h a t  i s  n e c e s s a r y  f o r  t h e  s t a t u t e  t oc l e a r  e x p r e s s i o n  o f  c o n g r e s s i o n a l  i n t e n t  t h a t  i s  n e c e s s a r y  f o r  t h e  s t a t u t e  t o

h a v e  r e t r o a c t i v e  e f f e c t .   T h e r e  i s  n o  e x p l i c i t  r e q u i r e m e n t  t o  p e r f o r m  a nh a v e  r e t r o a c t i v e  e f f e c t .   T h e r e  i s  n o  e x p l i c i t  r e q u i r e m e n t  t o  p e r f o r m  a n
h i s t o r i c a l  a c c o u n t i n g  a n d  n o  l a n g u a g e  g i v i n g  r e t r o a c t i v e  e f f e c t  t o  t h eh i s t o r i c a l  a c c o u n t i n g  a n d  n o  l a n g u a g e  g i v i n g  r e t r o a c t i v e  e f f e c t  t o  t h e
r e q u i r e m e n t s  t o  p e r f o r m  p e r i o d i c  a c c o u n t i n g  a n d  a u d i t i n g  o f  t h e  I I Mr e q u i r e m e n t s  t o  p e r f o r m  p e r i o d i c  a c c o u n t i n g  a n d  a u d i t i n g  o f  t h e  I I M

a c c o u n t s .a c c o u n t s .

I m p l i c i t  w i t h i n  t h e  o n - g o i n g  o b l i g a t i o n s  t o  p r o v i d e  a c c u r a t e  i n f o r m a t i o n  i sI m p l i c i t  w i t h i n  t h e  o n - g o i n g  o b l i g a t i o n s  t o  p r o v i d e  a c c u r a t e  i n f o r m a t i o n  i s
t h e  n e c e s s i t y  t o  a d d r e s s ,  i n  s o m e  m a n n e r ,  t h e  s o - c a l l e d  t h e  n e c e s s i t y  t o  a d d r e s s ,  i n  s o m e  m a n n e r ,  t h e  s o - c a l l e d  >> b e g i n n i n g  b a l a n c eb e g i n n i n g  b a l a n c e ==
q u e s t i o n .   T h a t  i s ,  e v e n  a s s u m i n g  c u r r e n t  a c c o u n t  i n f o r m a t i o n  i s  a c c u r a t e l yq u e s t i o n .   T h a t  i s ,  e v e n  a s s u m i n g  c u r r e n t  a c c o u n t  i n f o r m a t i o n  i s  a c c u r a t e l y

r e p o r t e d ,  a  s t a t e m e n t  a b o u t  t h e  a c c u r a c y  o f  a  b a l a n c e  r e q u i r e s  c o n s i d e r a t i o nr e p o r t e d ,  a  s t a t e m e n t  a b o u t  t h e  a c c u r a c y  o f  a  b a l a n c e  r e q u i r e s  c o n s i d e r a t i o n
o f  t h e  o p e n i n g  b a l a n c e  f o r  a n y  p a r t i c u l a r  p e r i o d .   B e c a u s e  a l l  I I M  t r u s to f  t h e  o p e n i n g  b a l a n c e  f o r  a n y  p a r t i c u l a r  p e r i o d .   B e c a u s e  a l l  I I M  t r u s t

b a l a n c e s  h a d  n o t  b e e n  r o u t i n e l y  r e v i e w e d  a n d  r e c o n c i l e d  f o r  s o m e  t i m e  p r i o rb a l a n c e s  h a d  n o t  b e e n  r o u t i n e l y  r e v i e w e d  a n d  r e c o n c i l e d  f o r  s o m e  t i m e  p r i o r
t o  t h e  1 9 9 4  R e f o r m  A c t ,  t h e  A c tt o  t h e  1 9 9 4  R e f o r m  A c t ,  t h e  A c t == s  o b l i g a t i o n  t o  e n s u r e  a c c u r a c y  i n  r e p o r t i n gs  o b l i g a t i o n  t o  e n s u r e  a c c u r a c y  i n  r e p o r t i n g

t o  b e n e f i c i a r i e s  n e c e s s a r i l y  r e q u i r e s  t h a t  t h e  p r e - e n a c t m e n t  a c t i v i t y  b et o  b e n e f i c i a r i e s  n e c e s s a r i l y  r e q u i r e s  t h a t  t h e  p r e - e n a c t m e n t  a c t i v i t y  b e
a d d r e s s e d .   a d d r e s s e d .   T h i s  i m p l i c a t i o n ,  h o w e v e r ,  d o e s  n o t  i m p o s e  a n  o b l i g a t i o n  t oT h i s  i m p l i c a t i o n ,  h o w e v e r ,  d o e s  n o t  i m p o s e  a n  o b l i g a t i o n  t o

r e c o n s t r u c t  a n d  r e p o r t  a l l  I I M  a c c o u n t  t r a n s a c t i o n s  t h a t  o c c u r r e d  p r i o r  t or e c o n s t r u c t  a n d  r e p o r t  a l l  I I M  a c c o u n t  t r a n s a c t i o n s  t h a t  o c c u r r e d  p r i o r  t o
t h e  O c t o b e r  2 5 ,  1 9 9 4  e n a c t m e n t  o f  t h e  1 9 9 4  R e f o r m  A c t .   R a t h e r ,  a st h e  O c t o b e r  2 5 ,  1 9 9 4  e n a c t m e n t  o f  t h e  1 9 9 4  R e f o r m  A c t .   R a t h e r ,  a s

d e m o n s t r a t e d  b e l o w ,  p r e c i s e l y  b e c a u s e  o f  t h e  c o m p l e x i t y  o f  r e v i e w i n g  o rd e m o n s t r a t e d  b e l o w ,  p r e c i s e l y  b e c a u s e  o f  t h e  c o m p l e x i t y  o f  r e v i e w i n g  o r
r e c o n c i l i n g  a c c o u n t  h i s t o r i e s ,  C o n g r e s s  p u r p o s e f u l l y  c h o s e  n o t  t o  l e g i s l a t er e c o n c i l i n g  a c c o u n t  h i s t o r i e s ,  C o n g r e s s  p u r p o s e f u l l y  c h o s e  n o t  t o  l e g i s l a t e
t h e  p a r a m e t e r s  o f  a n y  h i s t o r i c a l  r e v i e w ,  l e a v i n g  t h a t  t o  t h e  d i s c r e t i o n  o ft h e  p a r a m e t e r s  o f  a n y  h i s t o r i c a l  r e v i e w ,  l e a v i n g  t h a t  t o  t h e  d i s c r e t i o n  o f

I n t e r i o r .I n t e r i o r .

W e  w i l l  d e m o n s t r a t e  t h a t  i t  i s  i n c o r r e c t  t o  c o n c l u d e ,  a s  P l a i n t i f f s  a p p a r e n t l yW e  w i l l  d e m o n s t r a t e  t h a t  i t  i s  i n c o r r e c t  t o  c o n c l u d e ,  a s  P l a i n t i f f s  a p p a r e n t l y
d o ,  t h a t  t h e  f a c t  t h a t  C o n g r e s s  l e f t  t h e  m a t t e r  o p e n  m e a n s  t h a t  a  c o u r t  m a yd o ,  t h a t  t h e  f a c t  t h a t  C o n g r e s s  l e f t  t h e  m a t t e r  o p e n  m e a n s  t h a t  a  c o u r t  m a y

i m p o s e  a l l  c o m m o n - l a w  a c c o u n t i n g  r e q u i r e m e n t s ,  a s  i f  t h i s  w e r e  a  c a s ei m p o s e  a l l  c o m m o n - l a w  a c c o u n t i n g  r e q u i r e m e n t s ,  a s  i f  t h i s  w e r e  a  c a s e
i n v o l v i n g  a  p r i v a t e  t r u s t .i n v o l v i n g  a  p r i v a t e  t r u s t . @@     Id. at 7-8, citations omitted, emphasis added.

The Defendants, notwithstanding the fact the Court did not render an opinion on this
motion, took it upon themselves to limit the scope of the accounting as described in the
First Report of the Court Monitor submitted July 11, 2001, by 1) limiting the putative
accounting decision to a statistical sampling of 350 IIM accounts, and; 2) limiting the
ACollection of Missing Information from Outside Sources Breach Project to post 1994
hardcopy and electronic records.

                    
22  W i t h  r e g a r d  t o  t h e  f i r s t  l i m i t a t i o n ,  s e e ,  g e n e r a l l y ,  F i r s t  R e p o r t  a t  1 - 2 9 .   W i t h  r e g a r d  t o  t h e  f i r s t  l i m i t a t i o n ,  s e e ,  g e n e r a l l y ,  F i r s t  R e p o r t  a t  1 - 2 9 .  
Wi th  rega rd  to  the  second  l im i t a t ion ,  the  De fendan t s  de f ined  the  s cope  andWi th  rega rd  to  the  second  l im i t a t ion ,  the  De fendan t s  de f ined  the  s cope  and
rea son ing  o f  t he  l im i t a t i on  on  the  mi s s ing  documen t  p ro j e c t  i n  the i rr ea son ing  o f  t he  l im i t a t i on  on  the  mi s s ing  documen t  p ro j e c t  i n  the i r
AA Repor t  on  Co l l e c t i ng  In fo rma t ion  F rom Out s ide  Source sRepor t  on  Co l l e c t i ng  In fo rma t ion  F rom Out s ide  Source s @@  b y  s t a t i n g  a t b y  s t a t i n g  a t
p a g e  2 :p a g e  2 :
AA Al though  the  Order  d id  no t  de f ine  the  per iod  to  be  covered  by  theAl though  the  Order  d id  no t  de f ine  the  per iod  to  be  covered  by  the
d i rec t ed  accoun t ing ,  the  ques t ion  o f  the  s cope  and  na tu re  o f  Depar tmen td i rec t ed  accoun t ing ,  the  ques t ion  o f  the  s cope  and  na tu re  o f  Depar tmen t == ss
r e spons ib i l i t y  t o  r ende r  an  a c coun t in g  p r io r  t o  Oc tobe r  25 ,  1994 ,  t here spons ib i l i t y  t o  r ende r  an  a c coun t in g  p r io r  t o  Oc tobe r  25 ,  1994 ,  t he
e f f ec t i ve  da te  o f  the  Ind i an  Trus t  Fund  Managemen t  Re form Ac t ,  i s  undere f f ec t i ve  da te  o f  the  Ind i an  Trus t  Fund  Managemen t  Re form Ac t ,  i s  under
appea l .   There fo re ,  t h i s  documen t  de t a i l s  t he  p roposed  s t r a t e g i e s  fo rappea l .   There fo re ,  t h i s  documen t  de t a i l s  t he  p roposed  s t r a t e g i e s  fo r
co l l e c t i n g  m i s s i n g  i n fo rma t ion  to  mee t  In t e r i o rco l l e c t i n g  m i s s i n g  i n fo rma t ion  to  mee t  In t e r i o r == s  s t a t u to r y  ob l i g a t i on .   Thes  s t a t u to r y  ob l i g a t i on .   The
approach  fo r  p rov id ing  in fo rma t ion  to  a ccoun t  ho lde r s  fo r  the  p r io r  pe r iodapproach  fo r  p rov id ing  in fo rma t ion  to  a ccoun t  ho lde r s  fo r  the  p r io r  pe r iod
w i l l  be  de t e rmined  a f t e r  t he  p roposed  in fo rma t ion  ga the r ing  w i th  a ccoun tw i l l  be  de t e rmined  a f t e r  t he  p roposed  in fo rma t ion  ga the r ing  w i th  a ccoun t
ho lde r s ,  t he i r  r ep re sen t a t i v e s ,  and  o the r  i n t e r e s t ed  pa r t i e s .ho lde r s ,  t he i r  r ep re sen t a t i v e s ,  and  o the r  i n t e r e s t ed  pa r t i e s . @@     As the First
Report described, this Federal Register information-gathering process was not used to decide to
begin the limited statistical sampling/historical accounting later announced by the Defendants.  Nor



8

The succeeding partial summary judgment motions sought to limit the historical accounting
by, first, ADefendants= Second Phase II Motion For Partial Summary Judgment (Re: Funds
Not Deposited Or Invested Pursuant To The Act Of June 24, 1938),@ filed May 12, 2000,
and, second, by ADefendants= Third Phase II Motion For Partial Summary Judgment (Re:
Settlement Of Accounts By Treasury And GAO),@ filed September 19, 2000.  Plaintiffs
opposed all three motions.

This Court has not as of yet addressed these two motions.  One involved funds that were
paid directly by lessees of a land allotment to the allotment owners.  The other sought a
finding that those accounts Asettled@ by other United States government agencies prior to
1951 did not fall under the Court=s declaratory judgment regarding the scope of the
historical accounting.  Specifically, in this motion for partial summary judgment, the
Interior defendants argued:

AA I n  t h i s  M o t i o n ,  D e f e n d a n t s  d e m o n s t r a t e  t h a t  e v e n  a s s u m i n g  t h e  e x i s t e n c e  o fI n  t h i s  M o t i o n ,  D e f e n d a n t s  d e m o n s t r a t e  t h a t  e v e n  a s s u m i n g  t h e  e x i s t e n c e  o f
a  c a u s e  o f  a c t i o n  f o r  a n  a c c o u n t i n g ,  P l a i n t i f f s  w o u l d  n o t  b e  e n t i t l e d  t o  a na  c a u s e  o f  a c t i o n  f o r  a n  a c c o u n t i n g ,  P l a i n t i f f s  w o u l d  n o t  b e  e n t i t l e d  t o  a n

a c c o u n t i n g  o r  r e c o n c i l i a t i o n  o f  t r a n s a c t i o n s  t h a t  h a v e  a l r e a d y  b e e na c c o u n t i n g  o r  r e c o n c i l i a t i o n  o f  t r a n s a c t i o n s  t h a t  h a v e  a l r e a d y  b e e n
r e c o n c i l e d  a n d  s e t t l e d  i n  a c c o r d a n c e  w i t h  e x i s t i n g  l a w .   S p e c i f i c a l l y ,  b e t w e e nr e c o n c i l e d  a n d  s e t t l e d  i n  a c c o r d a n c e  w i t h  e x i s t i n g  l a w .   S p e c i f i c a l l y ,  b e t w e e n
1 8 1 7  a n d  1 9 5 1 ,  g o v e r n i n g  l a w  r e q u i r e d  e a c h  d i s b u r s i n g  a g e n t  t o  s u b m i t  h i s1 8 1 7  a n d  1 9 5 1 ,  g o v e r n i n g  l a w  r e q u i r e d  e a c h  d i s b u r s i n g  a g e n t  t o  s u b m i t  h i s

a c c o u n t s ,  i n c l u d i n g  t h o s e  r e l a t i n g  t o  I I M  a c c o u n t s ,  f o r  s e t t l e m e n t .  a c c o u n t s ,  i n c l u d i n g  t h o s e  r e l a t i n g  t o  I I M  a c c o u n t s ,  f o r  s e t t l e m e n t .  
S e t t l e m e n t  c o n s i s t e d  o f  a  d o u b l e  a u d i t  S e t t l e m e n t  c o n s i s t e d  o f  a  d o u b l e  a u d i t  BB  o n e  b y  t h e  I n d i a n  O f f i c e  i n o n e  b y  t h e  I n d i a n  O f f i c e  i n

W a s h i n g t o n ,  D . C .  a n d  t h e n  b y  a  s e c o n d  a g e n c y  ( t h e  D e p a r t m e n t  o f  t h eW a s h i n g t o n ,  D . C .  a n d  t h e n  b y  a  s e c o n d  a g e n c y  ( t h e  D e p a r t m e n t  o f  t h e
T r e a s u r y  (T r e a s u r y  ( >> T r e a s u r yT r e a s u r y == )  u n t i l  1 9 2 1  a n d  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  ()  u n t i l  1 9 2 1  a n d  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  ( >> G A OG A O == ))

b e t w e e n  1 9 2 1  a n d  1 9 5 1 ) .   T h i s  s e t t l e m e n t  p r o c e s s  p r o v i d e d  a  r e g u l a r  a n db e t w e e n  1 9 2 1  a n d  1 9 5 1 ) .   T h i s  s e t t l e m e n t  p r o c e s s  p r o v i d e d  a  r e g u l a r  a n d
s p e c i f i c  p r o c e d u r e  f o r  c h e c k i n g  t h e  a c c u r a c y  o f  a c c o u n t s  m a i n t a i n e d  o ns p e c i f i c  p r o c e d u r e  f o r  c h e c k i n g  t h e  a c c u r a c y  o f  a c c o u n t s  m a i n t a i n e d  o n

b e h a l f  o f  i n d i v i d u a l  I n d i a n s  a n d  w a s  t h e  o n l y  a c c o u n t i n g  o r  r e c o n c i l i a t i o nb e h a l f  o f  i n d i v i d u a l  I n d i a n s  a n d  w a s  t h e  o n l y  a c c o u n t i n g  o r  r e c o n c i l i a t i o n
r e q u i r e d  b y  l a w  a t  t h e  t i m e .   T h u s ,  u n d e r  a n y  c i r c u m s t a n c e s ,  P l a i n t i f f s  a r er e q u i r e d  b y  l a w  a t  t h e  t i m e .   T h u s ,  u n d e r  a n y  c i r c u m s t a n c e s ,  P l a i n t i f f s  a r e

n o t  e n t i t l e d  t o  a n  a c c o u n t i n g  o r  r e c o n c i l i a t i o n  t h a t  r e v i s i t s  t r a n s a c t i o n sn o t  e n t i t l e d  t o  a n  a c c o u n t i n g  o r  r e c o n c i l i a t i o n  t h a t  r e v i s i t s  t r a n s a c t i o n s
s u b j e c t  t o  t h i s  s e t t l e m e n t  p r o c e s s .s u b j e c t  t o  t h i s  s e t t l e m e n t  p r o c e s s . @@   

Recently, a document has come to light that casts doubt on the viability of this argument
and the survival of this particular partial summary judgment motion.  Plaintiffs have come
into possession of an August 27, 1999 memorandum (T a b  1T a b  1 ) entitled, ACobell et al. v.
Babbit et al. Civil Action No. 96CV 01285,@ sent by the Principal Assistant Comptroller
General of the United States, Gene L. Dodaro to John Berry, Assistant Secretary, Policy,
Management & Budget, Department of the Interior (DOI).

In response to discussions between GAO staff and DOI officials regarding the evidence
held by GAO that might support the argument regarding the Department of Treasury=s and
                                                          

did they choose to conduct any missing records gathering prior to the effective date of the 1994
Reform Act.  In actuality, they did not conduct any records collection from outside sources.  The
OHTA has taken over this project and is reviewing what to do with it but has apparently abandoned
the 1994 date limitation.
33  I t  i s  que s t i onab l e  whe the r  t he  f i r s t  pa r t i a l  summary  j udgmen t  mo t ion I t  i s  que s t i onab l e  whe the r  t he  f i r s t  pa r t i a l  summary  j udgmen t  mo t ion
rega rd ing  t he  ove r a l l  s cope  o f  t he  a c coun t ing  su r v i v ed  the  Cour t  o fr e ga rd ing  t he  ove r a l l  s cope  o f  t he  a c coun t ing  su r v i v ed  the  Cour t  o f
Appea l sAppea l s ==  F e b r u a r y  2 3 ,  1 0 0 1  d e c i s i o n  a f f i r m i n g  t h i s  C o u r t F e b r u a r y  2 3 ,  1 0 0 1  d e c i s i o n  a f f i r m i n g  t h i s  C o u r t == s  ru l i n g  on  thes  ru l i n g  on  the
scope  o f  the  h i s to r i c a l  a ccoun t ing  even  though  de fendan t s  sough t  tos cope  o f  the  h i s to r i c a l  a ccoun t ing  even  though  de fendan t s  sough t  to
d i s t i ngu i sh  the  r e l i e f  t hey  sough t  i n  th i s  mo t ion  f rom tha t  r eques t ed  ond i s t i ngu i sh  the  r e l i e f  t hey  sough t  i n  th i s  mo t ion  f rom tha t  r eques t ed  on
appea l .appea l .
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GAO=s settlement of IIM trust accounts before 1951, Mr. Dodaro stated:

AA I n  r e s p o n s e  t o  q u e s t i o n s ,  w e  h a v e  e x p l a i n e d  t h a t  o u r  r e c o r d s  d o  n o tI n  r e s p o n s e  t o  q u e s t i o n s ,  w e  h a v e  e x p l a i n e d  t h a t  o u r  r e c o r d s  d o  n o t
e s t a b l i s h  t h a t  G A O  c o n d u c t e d  a  e s t a b l i s h  t h a t  G A O  c o n d u c t e d  a  >> f i n a lf i n a l ==  G A O  c o m p r e h e n s i v e  a u d i t  o f  I I M G A O  c o m p r e h e n s i v e  a u d i t  o f  I I M

a c c o u n t s ,  n o r  d o  t h e y  e s t a b l i s h  a n y  r e g u l a r  p r a c t i c e  o f  a u d i t i n g  I I Ma c c o u n t s ,  n o r  d o  t h e y  e s t a b l i s h  a n y  r e g u l a r  p r a c t i c e  o f  a u d i t i n g  I I M
a c c o u n t s .a c c o u n t s . @@     Id. at 2.

It is not the objective of the Court Monitor to address the merits of these motions in this
Fifth Report.  However, their existence must be considered in the following discussion of
the actions taken by the present Secretary of the Interior and her Executive Director in
response to this Court=s December 21, 1999 direction and the subsequent public
pronouncements made by OHTA.

I V .I V . T H E  H I S T O R I C A L  A C C O U N T I N G  P R O J E C TT H E  H I S T O R I C A L  A C C O U N T I N G  P R O J E C T

On Ju l y  10 ,  2001 ,  Sec re t a r y  o f  t he  In t e r i o r  Ga l e  Nor ton  i s suedOn Ju l y  10 ,  2001 ,  Sec re t a r y  o f  t he  In t e r i o r  Ga l e  Nor ton  i s sued
ORDER NO.  3231 ,  en t i t l ed ,  ORDER NO.  3231 ,  en t i t l ed ,  AA Es tab l i shment  o f  the  Of f i ce  o fEs t ab l i shment  o f  the  Of f i ce  o f
H i s t o r i c a l  T r u s t  A c c o u n t i n gH i s t o r i c a l  T r u s t  A c c o u n t i n g @@  ( T a b  2 ( T a b  2 ).  It stated in part:

AA S e c .  3  E s t a b l i s h m e n t .   T h e  o f f i c e  o f  H i s t o r i c a l  T r u s t  A c c o u n t i n g  i s  h e r e b yS e c .  3  E s t a b l i s h m e n t .   T h e  o f f i c e  o f  H i s t o r i c a l  T r u s t  A c c o u n t i n g  i s  h e r e b y
e s t a b l i s h e d  w i t h i n  t h e  O f f i c e  o f  t h e  S e c r e t a r y .   T h e  O f f i c e  o f  H i s t o r i c a le s t a b l i s h e d  w i t h i n  t h e  O f f i c e  o f  t h e  S e c r e t a r y .   T h e  O f f i c e  o f  H i s t o r i c a l

T r u s t  A c c o u n t i n g  s h a l l  b e  h e a d e d  b y  a n  E x e c u t i v e  D i r e c t o r  a n d  m a y  i n c l u d eT r u s t  A c c o u n t i n g  s h a l l  b e  h e a d e d  b y  a n  E x e c u t i v e  D i r e c t o r  a n d  m a y  i n c l u d e
s t a f f  r e p r e s e n t a t i o n  o f  t h e  b u r e a u s  a n d  o f f i c e s  o f  t h e  D e p a r t m e n t  t h a t  h a v es t a f f  r e p r e s e n t a t i o n  o f  t h e  b u r e a u s  a n d  o f f i c e s  o f  t h e  D e p a r t m e n t  t h a t  h a v e

r e s p o n s i b i l i t y  f o r  m a i n t a i n i n g  r e c o r d s  t h a t  e v i d e n c e  t h e  h i s t o r i c a lr e s p o n s i b i l i t y  f o r  m a i n t a i n i n g  r e c o r d s  t h a t  e v i d e n c e  t h e  h i s t o r i c a l
a d m i n i s t r a t i v e  m a n a g e m e n t  o f  I n d i a n  t r u s t  a s s e t s .   T h e  E x e c u t i v e  D i r e c t o r  i sa d m i n i s t r a t i v e  m a n a g e m e n t  o f  I n d i a n  t r u s t  a s s e t s .   T h e  E x e c u t i v e  D i r e c t o r  i s
a u t h o r i z e d  t o  p l a n ,  c o n d u c t ,  d i r e c t ,  a n d  e x e c u t e  t h e  h i s t o r i c a l  a c c o u n t i n g  o fa u t h o r i z e d  t o  p l a n ,  c o n d u c t ,  d i r e c t ,  a n d  e x e c u t e  t h e  h i s t o r i c a l  a c c o u n t i n g  o f

I I M  a c c o u n t sI I M  a c c o u n t s YY ..

S e c .  5  I m p l e m e n t a t i o nS e c .  5  I m p l e m e n t a t i o n

a   a   YY . .. .

b .  W i t h i n  6 0  d a y s ,  t h e  E x e c u t i v e  D i r e c t o r  w i l l  p r e p a r e  a  c o m p r e h e n s i v eb .  W i t h i n  6 0  d a y s ,  t h e  E x e c u t i v e  D i r e c t o r  w i l l  p r e p a r e  a  c o m p r e h e n s i v e
d e s c r i p t i o n  a n d  t i m e t a b l e  f o r  c o m p l e t i o n  o f  a l l  s t e p s  t h a t  a r e  n e e d e d  t o  s t a f fd e s c r i p t i o n  a n d  t i m e t a b l e  f o r  c o m p l e t i o n  o f  a l l  s t e p s  t h a t  a r e  n e e d e d  t o  s t a f f
a n d  d e v e l o p  a  c o m p r e h e n s i v e  p l a n  f o r  a  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  t h ea n d  d e v e l o p  a  c o m p r e h e n s i v e  p l a n  f o r  a  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  t h e

D e p a r t m e n tD e p a r t m e n t == s  f i d u c i a r y  o b l i g a t i o n s  t o  I I M  b e n e f i c i a r i e s .s  f i d u c i a r y  o b l i g a t i o n s  t o  I I M  b e n e f i c i a r i e s .

c .   W i t h i n  1 2 0  d a y s ,  t h e  E x e c u t i v e  D i r e c t o r  w i l l  i d e n t i f y  t h e  p r e l i m i n a r yc .   W i t h i n  1 2 0  d a y s ,  t h e  E x e c u t i v e  D i r e c t o r  w i l l  i d e n t i f y  t h e  p r e l i m i n a r y
w o r k  t h a t  c a n  b e  d o n e  i m m e d i a t e l y .   O n c e  t h a t  w o r k  i s  i d e n t i f i e d ,  d e t a i l e dw o r k  t h a t  c a n  b e  d o n e  i m m e d i a t e l y .   O n c e  t h a t  w o r k  i s  i d e n t i f i e d ,  d e t a i l e d

p l a n s  s h o u l d  b e  d e v e l o p e d  s o  t h a t  t h e  a f f e c t e d  b u r e a u s  a n d  o f f i c e s  c a n  b e g i np l a n s  s h o u l d  b e  d e v e l o p e d  s o  t h a t  t h e  a f f e c t e d  b u r e a u s  a n d  o f f i c e s  c a n  b e g i n
t h e  w o r k .t h e  w o r k . @@     Id. at 1.

The Secretary also published a memorandum on the same day entitled, AAction regarding

                    
44  In  the  in t e r v i ew  w i th  the  OHTA s t a f f ,  t he  Cour t  Mon i to r  g a ined  the In  the  in t e r v i ew  w i th  the  OHTA s t a f f ,  t he  Cour t  Mon i to r  g a ined  the
impre s s ion  tha t  De fendan t s  w i l l  l i ke l y  d i spu t e  d r aw ing  any  conc lu s ionsimpre s s ion  tha t  De fendan t s  w i l l  l i ke l y  d i spu t e  d r aw ing  any  conc lu s ions
f rom th i s  1999  documen t  ba sed  on  the i r  mos t  r e cen t  d i s cu s s ions  w i th  thef rom th i s  1999  documen t  ba sed  on  the i r  mos t  r e cen t  d i s cu s s ions  w i th  the
GAO and  loca t ion  o f  an  add i t i ona l  600  boxes  o f  po ten t i a l l y  t ru s t - r e l a t edGAO and  loca t ion  o f  an  add i t i ona l  600  boxes  o f  po ten t i a l l y  t ru s t - r e l a t ed
documen t s  w i th in  GAOdocumen t s  w i th in  GAO == s  cu s tody  t ha t  may  r equ i r e  a  new  r e v i ew  o f  t hes  cu s tody  t ha t  may  r equ i r e  a  new  r e v i ew  o f  t he
ques t i on  o f  wha t  GAO and  Trea su ry  d id  i n  the  pa s t ,  i f  any th ing ,  r e ga rd ingques t i on  o f  wha t  GAO and  Trea su ry  d id  i n  the  pa s t ,  i f  any th ing ,  r e ga rd ing
I IM accoun t  s e t t l emen t s .   I IM accoun t  s e t t l emen t s .   



10

Trust reform and Historical Accounting@ (T a b  3T a b  3 ).  She stated in this memorandum:

AA I t  i s  c l e a r  w h i l e  t h e  D . C .  C i r c u i t  C o u r t  r e i t e r a t e d  o u r  d u t y  t o  c o m p l e t e  aI t  i s  c l e a r  w h i l e  t h e  D . C .  C i r c u i t  C o u r t  r e i t e r a t e d  o u r  d u t y  t o  c o m p l e t e  a
h i s t o r i c a l  a c c o u n t i n g ,  i t  n e v e r t h e l e s s  l e f t  i t  i n  m y  d i s c r e t i o n  t o  d e s i g n  ah i s t o r i c a l  a c c o u n t i n g ,  i t  n e v e r t h e l e s s  l e f t  i t  i n  m y  d i s c r e t i o n  t o  d e s i g n  a

m e t h o d  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  o u r  f i d u c i a r y  d u t i e s .   T h em e t h o d  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  o u r  f i d u c i a r y  d u t i e s .   T h e
C o u r t  a n d  C o n g r e s s  a r e  l o o k i n g  t o  t h e  D e p a r t m e n t  t o  d e f i n e  t h e  p r e c i s eC o u r t  a n d  C o n g r e s s  a r e  l o o k i n g  t o  t h e  D e p a r t m e n t  t o  d e f i n e  t h e  p r e c i s e

m e t h o d  b y  w h i c h  w e  c o n d u c t  a  h i s t o r i c a l  a c c o u n t i n g .m e t h o d  b y  w h i c h  w e  c o n d u c t  a  h i s t o r i c a l  a c c o u n t i n g .

I  a g r e e  w i t h  t h e  C o u r t  t h a t  a n  a c c o u n t i n g  t o  t h e  I I M  b e n e f i c i a r i e s  i s  l o n gI  a g r e e  w i t h  t h e  C o u r t  t h a t  a n  a c c o u n t i n g  t o  t h e  I I M  b e n e f i c i a r i e s  i s  l o n g
o v e r d u e .   I  u n d e r s t a n d ,  h o w e v e r ,  t h a t  t h e  d e v e l o p m e n t  a n d  i m p l e m e n t a t i o no v e r d u e .   I  u n d e r s t a n d ,  h o w e v e r ,  t h a t  t h e  d e v e l o p m e n t  a n d  i m p l e m e n t a t i o n

o f  a  s a t i s f a c t o r y  a c c o u n t i n g  i s  a n  e n o r m o u s  p r o j e c t  t h a t  w i l l  t a k eo f  a  s a t i s f a c t o r y  a c c o u n t i n g  i s  a n  e n o r m o u s  p r o j e c t  t h a t  w i l l  t a k e
c o n s i d e r a b l e  t i m e  a t  s u b s t a n t i a l  e x p e n s e .   c o n s i d e r a b l e  t i m e  a t  s u b s t a n t i a l  e x p e n s e .   I  a l s o  u n d e r s t a n d  t h a t  t h e  t i m eI  a l s o  u n d e r s t a n d  t h a t  t h e  t i m e

a n d  m o n e y  n e c e s s a r y  t o  c o m p l e t e  t h e  p r o j e c t  i t s e l f  m a y  b e  i m p o r t a n t  f a c t o r sa n d  m o n e y  n e c e s s a r y  t o  c o m p l e t e  t h e  p r o j e c t  i t s e l f  m a y  b e  i m p o r t a n t  f a c t o r s
i n  t h e  d e c i s i o n s  a b o u t  h o w  t o  p r o c e e d .i n  t h e  d e c i s i o n s  a b o u t  h o w  t o  p r o c e e d .   H o w e v e r ,  I  w a n t  t o  b e  c l e a r  t h a t  t h e  H o w e v e r ,  I  w a n t  t o  b e  c l e a r  t h a t  t h e

D e p a r t m e n t  i s  c h a r g e d  w i t h  a  h i s t o r i c  m i s s i o n  i n  w h i c h  s u c c e s s  i s  t h e  o n l yD e p a r t m e n t  i s  c h a r g e d  w i t h  a  h i s t o r i c  m i s s i o n  i n  w h i c h  s u c c e s s  i s  t h e  o n l y
o p t i o n .   I  w i l l  n o t  a c c e p t  t h a t  t h i s  i s  a  j o b  t o o  b i g  f o r  u s  t o  a c c o m p l i s h .   I to p t i o n .   I  w i l l  n o t  a c c e p t  t h a t  t h i s  i s  a  j o b  t o o  b i g  f o r  u s  t o  a c c o m p l i s h .   I t

m a y  t a k e  t i m e ,  b u t  t h e  h i s t o r i c a l  a c c o u n t i n g  m u s t  b e  c o m p l e t e d .m a y  t a k e  t i m e ,  b u t  t h e  h i s t o r i c a l  a c c o u n t i n g  m u s t  b e  c o m p l e t e d . @@     Id. at 2,
emphasis added.

The Secretary expanded upon the Order=s objective of the historical accounting plan by
stating:

AA W i t h i n  t h e  n e x t  6 0  d a y s ,  p r e p a r e  a  d e s c r i p t i o n  a n d  t i m e t a b l e  f o r  c o m p l e t i o nW i t h i n  t h e  n e x t  6 0  d a y s ,  p r e p a r e  a  d e s c r i p t i o n  a n d  t i m e t a b l e  f o r  c o m p l e t i o n
o f  a l l  s t e p s  t h a t  a r e  n e e d e d  t o  s t a f f  a n d  d e v e l o p  a  c o m p r e h e n s i v e  p l a n  f o ro f  a l l  s t e p s  t h a t  a r e  n e e d e d  t o  s t a f f  a n d  d e v e l o p  a  c o m p r e h e n s i v e  p l a n  f o r
t h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  o u r  f i d u c i a r y  o b l i g a t i o n s  t o  I I Mt h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m e e t s  o u r  f i d u c i a r y  o b l i g a t i o n s  t o  I I M
b e n e f i c i a r i e sb e n e f i c i a r i e s YY .   T h r o u g h  t h i s  c o m p r e h e n s i v e  p l a n ,  t h e  D e p a r t m e n t  w i l l.   T h r o u g h  t h i s  c o m p r e h e n s i v e  p l a n ,  t h e  D e p a r t m e n t  w i l l
a n a l y z e  a l l  o p t i o n s ,  n o t  j u s t  s t a t i s t i c a l  s a m p l i n g ,  s o  t h a t  w e  c a n  d e m o n s t r a t ea n a l y z e  a l l  o p t i o n s ,  n o t  j u s t  s t a t i s t i c a l  s a m p l i n g ,  s o  t h a t  w e  c a n  d e m o n s t r a t e
t o  C o n g r e s s ,  t h e  C o u r t ,  I I M  b e n e f i c i a r i e s  a n d  t h e  p u b l i c  t h a t  w e  h a v et o  C o n g r e s s ,  t h e  C o u r t ,  I I M  b e n e f i c i a r i e s  a n d  t h e  p u b l i c  t h a t  w e  h a v e
i d e n t i f i e d  t h e  m o s t  c o s t - e f f e c t i v e  p l a n  t o  c o m p l e t e  t h e  h i s t o r i c a l  a c c o u n t i n gi d e n t i f i e d  t h e  m o s t  c o s t - e f f e c t i v e  p l a n  t o  c o m p l e t e  t h e  h i s t o r i c a l  a c c o u n t i n g
a n d  t h e r e b y  s a t i s f y  t h e  D e p a r t m e n ta n d  t h e r e b y  s a t i s f y  t h e  D e p a r t m e n t == s  f i d u c i a r y  d u t y .   s  f i d u c i a r y  d u t y .   Id.

On September 10, 2001, the newly appointed Executive Director, Bert Edwards, issued
OHTA=s  ABlueprint For Developing The Comprehensive Historical Accounting Plan for
Individual Indian Money Accounts@  (T a b  4T a b  4 ).  In describing this Court=s and the Circuit
Court=s rulings, he stated in part:

AA I n  h i s  r u l i n g  i n  P h a s e  1 ,  J u d g e  L a m b e r t h  o f  t h e  U . S .  D i s t r i c t  C o u r t  f o r  t h eI n  h i s  r u l i n g  i n  P h a s e  1 ,  J u d g e  L a m b e r t h  o f  t h e  U . S .  D i s t r i c t  C o u r t  f o r  t h e
D i s t r i c t  o f  C o l u m b i a  d e c l a r e d  t h a t  t h e  d e f e n d a n t s  D i s t r i c t  o f  C o l u m b i a  d e c l a r e d  t h a t  t h e  d e f e n d a n t s  >> o w e d  a  d u t y  t o  p r o v i d eo w e d  a  d u t y  t o  p r o v i d e

p l a i n t i f f s  a n  a c c u r a t e  a c c o u n t i n g  o f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s tp l a i n t i f f s  a n  a c c u r a t e  a c c o u n t i n g  o f  a l l  m o n e y  i n  t h e  I I M  t r u s t  h e l d  i n  t r u s t
f o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r ef o r  t h e  b e n e f i t  o f  p l a i n t i f f s ,  w i t h o u t  r e g a r d  t o  w h e n  t h e  f u n d s  w e r e

d e p o s i t e d .d e p o s i t e d . ==   I n  F e b r u a r y  2 0 0 1 ,  t h e  U n i t e d  S t a t e s  C i r c u i t  C o u r t  o f  A p p e a l s  I n  F e b r u a r y  2 0 0 1 ,  t h e  U n i t e d  S t a t e s  C i r c u i t  C o u r t  o f  A p p e a l s
a f f i r m e d  t h e  D i s t r i c t  C o u r t ,  s t a t i n g  t h a t  a f f i r m e d  t h e  D i s t r i c t  C o u r t ,  s t a t i n g  t h a t  >> t h e  I n t e r i o r  S e c r e t a r y  o w e s  I I Mt h e  I n t e r i o r  S e c r e t a r y  o w e s  I I M
b e n e f i c i a r i e s  a  ( h i s t o r i c a l )  a c c o u n t i n g ( . )b e n e f i c i a r i e s  a  ( h i s t o r i c a l )  a c c o u n t i n g ( . ) ==     T h e s e  o p i n i o n s  w i l l  n e c e s s a r i l yT h e s e  o p i n i o n s  w i l l  n e c e s s a r i l y

s e r v e  a s  g u i d a n c e  i n  p r e p a r i n g  a  h i s t o r i c a l  a c c o u n t i n g  o f  I I M  f u n d s .s e r v e  a s  g u i d a n c e  i n  p r e p a r i n g  a  h i s t o r i c a l  a c c o u n t i n g  o f  I I M  f u n d s . @@   

T h e  C o u r t  o f  A p p e a l s  a c k n o w l e d g e d  t h a t  t h e r e  a r e  s u b s t a n t i a l  q u e s t i o n s  y e tT h e  C o u r t  o f  A p p e a l s  a c k n o w l e d g e d  t h a t  t h e r e  a r e  s u b s t a n t i a l  q u e s t i o n s  y e t
t o  b e  d e t e r m i n e d  a b o u t  t h e  t o  b e  d e t e r m i n e d  a b o u t  t h e  s c o p e  o f  t h e  a c c o u n t i n gs c o p e  o f  t h e  a c c o u n t i n g .   F o r  i n s t a n c e ,  t h e  C o u r t.   F o r  i n s t a n c e ,  t h e  C o u r t
n o t e d  w i t h  a p p r o v a l  t h a t  t h e  D i s t r i c t  C o u r t  n o t e d  w i t h  a p p r o v a l  t h a t  t h e  D i s t r i c t  C o u r t  >> e x p l i c i t l y  l e f t  o p e n  t h e  c h o i c e  o fe x p l i c i t l y  l e f t  o p e n  t h e  c h o i c e  o f

h o w  t h e  a c c o u n t i n g  w o u l d  b e  c o n d u c t e d ,  w h e t h e r  c e r t a i n  a p p r o p r i a t eh o w  t h e  a c c o u n t i n g  w o u l d  b e  c o n d u c t e d ,  w h e t h e r  c e r t a i n  a p p r o p r i a t e
m e t h o d s ,  s u c h  a s  s t a t i s t i c a l  s a m p l i n g  o r  s o m e t h i n g  e l s e ,  w o u l d  b em e t h o d s ,  s u c h  a s  s t a t i s t i c a l  s a m p l i n g  o r  s o m e t h i n g  e l s e ,  w o u l d  b e

a p p r o p r i a t e .   S u c h  d e c i s i o n s  a r e  p r o p e r l y  l e f t  i n  t h e  h a n d s  o f  a d m i n i s t r a t i v ea p p r o p r i a t e .   S u c h  d e c i s i o n s  a r e  p r o p e r l y  l e f t  i n  t h e  h a n d s  o f  a d m i n i s t r a t i v e
a g e n c i e s .a g e n c i e s . ==   T h e  C o u r t  o f  A p p e a l s  a l s o  n o t e d  t h a t  o t h e r  i s s u e s  r e m a i n e d  o p e n ,  T h e  C o u r t  o f  A p p e a l s  a l s o  n o t e d  t h a t  o t h e r  i s s u e s  r e m a i n e d  o p e n ,

s u c h  a s  t h e  p o t e n t i a l  a p p l i c a b i l i t y  o f  s t a t u t e s  o f  l i m i t a t i o n  a n d  t h e  p r e c i s es u c h  a s  t h e  p o t e n t i a l  a p p l i c a b i l i t y  o f  s t a t u t e s  o f  l i m i t a t i o n  a n d  t h e  p r e c i s e
s c o p e  o f  t h e  c l a s s  t o  w h o m  a n  a c c o u n t i n g  i s  o w e d .   T h e  D e p a r t m e n ts c o p e  o f  t h e  c l a s s  t o  w h o m  a n  a c c o u n t i n g  i s  o w e d .   T h e  D e p a r t m e n t == ss
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a c t i o n s  w i l l  u l t i m a t e l y  b e  s c r u t i n i z e d  u n d e r  i t s  l e g a l  d u t y  t o  d e a l  f a i r l y  w i t ha c t i o n s  w i l l  u l t i m a t e l y  b e  s c r u t i n i z e d  u n d e r  i t s  l e g a l  d u t y  t o  d e a l  f a i r l y  w i t h
I I M  b e n e f i c i a r i e s .I I M  b e n e f i c i a r i e s . @@     Id. at 6, citations omitted, emphasis added.

Later, under a section entitled, AF. Establishing the Scope of the Accounting,@ the Executive
Director stated:

AA A  f i n a l  d e t e r m i n a t i o n  a n d  d e l i n e a t i o n  o f  t h e  G o v e r n m e n tA  f i n a l  d e t e r m i n a t i o n  a n d  d e l i n e a t i o n  o f  t h e  G o v e r n m e n t == s  f i d u c i a r ys  f i d u c i a r y
r e s p o n s i b i l i t i e s  a n d  t h e  o b l i g a t i o n s  t h e s e  r e s p o n s i b i l i t i e s  i m p o s e  o n  t h er e s p o n s i b i l i t i e s  a n d  t h e  o b l i g a t i o n s  t h e s e  r e s p o n s i b i l i t i e s  i m p o s e  o n  t h e

m a n d a t e  t o  c o n d u c t  t h e  h i s t o r i c a l  a c c o u n t i n g  m a n d a t e  t o  c o n d u c t  t h e  h i s t o r i c a l  a c c o u n t i n g  w i l l  h e l p  d e f i n e  t h e  s c o p e  o fw i l l  h e l p  d e f i n e  t h e  s c o p e  o f
t h e  p r o j e c tt h e  p r o j e c t ,  e s t a b l i s h  t h e  s t a r t i n g  t i m e  f r a m e s ,  a n d  ,  e s t a b l i s h  t h e  s t a r t i n g  t i m e  f r a m e s ,  a n d  s e t  b o u n d a r i e s  f o r  w h a ts e t  b o u n d a r i e s  f o r  w h a t

t h e  C o m p r e h e n s i v e  P l a n  m u s t  a d d r e s st h e  C o m p r e h e n s i v e  P l a n  m u s t  a d d r e s s YY .   T h e r e  a r e  n u m e r o u s  a s p e c t s  o f  t h e.   T h e r e  a r e  n u m e r o u s  a s p e c t s  o f  t h e
I I M  t r u s t  a c c o u n t s  a n d  r e q u i r e m e n t s  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m u s tI I M  t r u s t  a c c o u n t s  a n d  r e q u i r e m e n t s  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g  t h a t  m u s t

b e  c o n s i d e r e d  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  s c o p e  o f  t h e  h i s t o r i c a l  a c c o u n t i n gi n  d e t e r m i n i n g  t h e  s c o p e  o f  t h e  h i s t o r i c a l  a c c o u n t i n g .. @@     Id. at 14-
15, emphasis added.

Later, in the same section, the purported issues that had to be addressed as matters of
policy in the Comprehensive Plan included the following:

__ AA T e m p o r a l  S c o p e  o f  t h e  H i s t o r i c a l  A c c o u n t i n g  T e m p o r a l  S c o p e  o f  t h e  H i s t o r i c a l  A c c o u n t i n g  BB  T h e  C o m p r e h e n s i v e T h e  C o m p r e h e n s i v e
P l a n  w i l l  d e f i n e  h o w  f a r  b a c k  i n  t i m e  t h e  h i s t o r i c a l  a c c o u n t i n g  m u s t  g oP l a n  w i l l  d e f i n e  h o w  f a r  b a c k  i n  t i m e  t h e  h i s t o r i c a l  a c c o u n t i n g  m u s t  g o

t o  s a t i s f y  t h e  r e q u i r e m e n t  t o  p r o v i d e  I I M  b e n e f i c i a r i e s  w i t h  t h et o  s a t i s f y  t h e  r e q u i r e m e n t  t o  p r o v i d e  I I M  b e n e f i c i a r i e s  w i t h  t h e
i n f o r m a t i o n  t o  d e t e r m i n e  i f  t h e  G o v e r n m e n t  h a s  f u l f i l l e d  i t s  t r u s ti n f o r m a t i o n  t o  d e t e r m i n e  i f  t h e  G o v e r n m e n t  h a s  f u l f i l l e d  i t s  t r u s t

o b l i g a t i o no b l i g a t i o n .   I t  i s  c o n c e i v a b l e  t h a t  t h e  a n s w e r  w i l l  d i f f e r  f o r  d i f f e r e n t.   I t  i s  c o n c e i v a b l e  t h a t  t h e  a n s w e r  w i l l  d i f f e r  f o r  d i f f e r e n t
g r o u p s  o f  I I M  b e n e f i c i a r i e s .g r o u p s  o f  I I M  b e n e f i c i a r i e s . @@     Id. at 15-16, emphasis added.

And still later in the section:

AA I n t e r p r e t a t i o n  o f  R e s u l t s  o f  P r i o r  A u d i t s  a n d  S e t t l e m e n t s  b y  T r e a s u r y  a n dI n t e r p r e t a t i o n  o f  R e s u l t s  o f  P r i o r  A u d i t s  a n d  S e t t l e m e n t s  b y  T r e a s u r y  a n d
G e n e r a l  A c c o u n t i n g  O f f i c eG e n e r a l  A c c o u n t i n g  O f f i c e YY     T h e  C o m p r e h e n s i v e  P l a n  w i l l  d e t e r m i n e  t oT h e  C o m p r e h e n s i v e  P l a n  w i l l  d e t e r m i n e  t o

w h a t  e x t e n t ,  i f  a n y ,  t h e  D e p a r t m e n t  w i l l  r e l y  o n  t h e  r e s u l t s  o f  t h e s e  a l r e a d yw h a t  e x t e n t ,  i f  a n y ,  t h e  D e p a r t m e n t  w i l l  r e l y  o n  t h e  r e s u l t s  o f  t h e s e  a l r e a d y
s e t t l e d  a c c o u n t s  i n  t h e  r e n d i t i o n  o f  t h e  h i s t o r i c a l  a c c o u n t i n g .   s e t t l e d  a c c o u n t s  i n  t h e  r e n d i t i o n  o f  t h e  h i s t o r i c a l  a c c o u n t i n g .   Id. at 16, emphasis

added.

And finally:

AA T h e  C o m p r e h e n s i v e  P l a n  m u s t  a l s o  a d d r e s s  c o s t  a n d  f u n d i n g  c o n s i d e r a t i o n s ,T h e  C o m p r e h e n s i v e  P l a n  m u s t  a l s o  a d d r e s s  c o s t  a n d  f u n d i n g  c o n s i d e r a t i o n s ,
a n d  h o w  a l t e r n a t i v e  a p p r o a c h e s  w o u l d  a f f e c t  t h e  h i s t o r i c a l  a c c o u n t i n g .   a n d  h o w  a l t e r n a t i v e  a p p r o a c h e s  w o u l d  a f f e c t  t h e  h i s t o r i c a l  a c c o u n t i n g .   Id. at

17.

The Executive Director issued his A120-day Report Identifying Preliminary Work@ on

                    
55  T h i s  C o u r t  h a s  p r e v i o u s l y  s t a t e d ,   T h i s  C o u r t  h a s  p r e v i o u s l y  s t a t e d ,  AYAY l a ck  o f  fund ing  canno t  be  a l lowed  tol ack  o f  fund ing  canno t  be  a l lowed  to
l e ga l l y  impa i r  t he  Un i t ed  S t a t e sl e ga l l y  impa i r  t he  Un i t ed  S t a t e s ==  t ru s t ee -de l ega t e s t ru s t ee -de l ega t e s ==  e xac t i n g  f i duc i a r y  du t i e s exac t i n g  f i duc i a r y  du t i e s
towa rd  managemen t  o f  t h i s  t r u s t .t owa rd  managemen t  o f  t h i s  t r u s t . @@     Cobe l lCobe l l  a t  48 .   The  be s t  and  mos t a t  48 .   The  be s t  and  mos t
comple te ,  no t  the  cheapes t ,  me thod  to  pe r fo rm the  accoun t ing  shou ld  becomple te ,  no t  the  cheapes t ,  me thod  to  pe r fo rm the  accoun t ing  shou ld  be
the  goa l  o f  t he  Sec re t a r y  o f  t he  In t e r io r  and  he r  Execu t i v e  D i rec to r .  t he  goa l  o f  t he  Sec re t a r y  o f  t he  In t e r io r  and  he r  Execu t i v e  D i rec to r .  
C o n g r e s s ,  a s  t h e  u l t i m a t e  T r u s t e e  f o r  t h e  I I M  a c c o u n t s ,  m a y  n o tC o n g r e s s ,  a s  t h e  u l t i m a t e  T r u s t e e  f o r  t h e  I I M  a c c o u n t s ,  m a y  n o t
appropr i a t e  funds  fo r  tha t  a c coun t ing  and  f i nd  a  l e g i s l a t i v e  so lu t ion ,  bu t  t heappropr i a t e  funds  fo r  tha t  a c coun t ing  and  f i nd  a  l e g i s l a t i v e  so lu t ion ,  bu t  t he
de te rmina t ion  o f  how  to  do  tha t  a ccoun t ing  under  the  Cour tde te rmina t ion  o f  how  to  do  tha t  a ccoun t ing  under  the  Cour t == s  r u l i n g  s h o u l ds  r u l i n g  s h o u l d
no t  be  l im i t ed  by  the  p ro spec t i v e  conce rn  tha t  Cong re s s  w i l l  no t  f undno t  be  l im i t ed  by  the  p ro spec t i v e  conce rn  tha t  Cong re s s  w i l l  no t  f und
any th ing  bu t  t he  cheape s t  pecun i a r y  a l t e rna t i v e .any th ing  bu t  t he  cheape s t  pecun i a r y  a l t e rna t i v e .
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November 7, 2001 (T a b  5T a b  5 ).  In it he listed under a section entitled, APreliminary Work@
putative projects defined as APrototype Historical Accounting Projects,@ stating:

AA T h e  p r o t o t y p e s  a r e  a c c o u n t i n g  p r o j e c t s  t h a t  w i l l  c o n t r i b u t e  t o  t h e  o v e r a l lT h e  p r o t o t y p e s  a r e  a c c o u n t i n g  p r o j e c t s  t h a t  w i l l  c o n t r i b u t e  t o  t h e  o v e r a l l
h i s t o r i c a l  a c c o u n t i n g  a n d  h e l p  r e f i n e  a c c o u n t i n g  m e t h o d s .   T h e s e  p r o t o t y p eh i s t o r i c a l  a c c o u n t i n g  a n d  h e l p  r e f i n e  a c c o u n t i n g  m e t h o d s .   T h e s e  p r o t o t y p e

a c c o u n t i n g  p r o j e c t s  s t a r t  w i t h  a  m a n a g e a b l e  p o r t i o n  o f  t h e  I I M  a c c o u n t s  a n da c c o u n t i n g  p r o j e c t s  s t a r t  w i t h  a  m a n a g e a b l e  p o r t i o n  o f  t h e  I I M  a c c o u n t s  a n d
w i l l  p r o v i d e  t h e  f i r s t  a c c o u n t i n g  r e s u l t s  r e p o r t e d  t o  I I M  a c c o u n t  h o l d e r s .   A sw i l l  p r o v i d e  t h e  f i r s t  a c c o u n t i n g  r e s u l t s  r e p o r t e d  t o  I I M  a c c o u n t  h o l d e r s .   A s

t h e  p r o t o t y p e  a c c o u n t i n g  p r o j e c t s  a r e  p l a n n e d ,  t h e  f o l l o w i n g  q u e s t i o n s  w i l lt h e  p r o t o t y p e  a c c o u n t i n g  p r o j e c t s  a r e  p l a n n e d ,  t h e  f o l l o w i n g  q u e s t i o n s  w i l l
n e e d  t o  b e  a d d r e s s e d .   T h e  a n s w e r s  t o  t h e s e  q u e s t i o n s  a l s o  w i l l  b en e e d  t o  b e  a d d r e s s e d .   T h e  a n s w e r s  t o  t h e s e  q u e s t i o n s  a l s o  w i l l  b e

i n c o r p o r a t e d  i n t o  t h e  C o m p r e h e n s i v e  P l a n  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g .i n c o r p o r a t e d  i n t o  t h e  C o m p r e h e n s i v e  P l a n  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g . @@   Id.
at 10.

One of those questions was the following:

__ W h a t  i s  t h e  p r o p e r  t e m p o r a l  s c o p e  o f  t h e  a c c o u n t i n gW h a t  i s  t h e  p r o p e r  t e m p o r a l  s c o p e  o f  t h e  a c c o u n t i n g ?   ?   Id., emphasis added.

Having a number of questions about what was meant by the Executive Director in both his
Blueprint and the 120-day Report by the term Ascope of the accounting,@ the Court Monitor
interviewed him and his Deputy Director, Jeff Zippin, on two occasions during the
monitoring of the historical accounting project in 2001.   Zippin, when first asked by the
Court Monitor to define his understanding of the Ascope@ of the historical accounting as
addressed by the Executive Director in his reports could not explain what the terminology
meant in either document. 

Zippin had not been advised by anyone of the interpretation of what the Court=s ruling on
the historical accounting meant with regard to the determination of how far back to
reconcile the IIM account holders records to arrive at an accurate accounting.  It was his
understanding that, using various techniques, it might be possible to compile an accurate
accounting of those records without the need to examine all records going back to the
award of the first Indian Trust allotments.  That would be the practical method for
determining the scope of the accounting in his view.  However, he was not aware of whether
that would satisfy this Court=s and the Circuit Court=s decisions addressing the scope of the
historical accounting. 

He also had no clear idea of whether it would be necessary to account for direct pay monies
or those accounts settled prior to 1951 by the Treasury or GAO.  He understood that these
questions had been put to this Court for resolution.  He believed answers to them one way
or the other would assist his office in developing a complete Comprehensive Plan and
addressing the actual prototype accountings that they planned to begin in the near future. 
He was not certain what he would do or the OHTA would do if those answers were not
forthcoming.

The Executive Director confirmed Zippin=s account of the need for legal direction
regarding the scope of the accounting and expanded upon it.  The OHTA has been tasked
to perform an accounting for IIM account holders.  The questions as to whether the scope

                    
66  N o v e m b e r  8 ,  2 0 0 1  a n d  N o v e m b e r  2 0 ,  2 0 0 1 .   A s  w i l l  b e  d i s c u s s e d  l a t e r ,  a N o v e m b e r  8 ,  2 0 0 1  a n d  N o v e m b e r  2 0 ,  2 0 0 1 .   A s  w i l l  b e  d i s c u s s e d  l a t e r ,  a
fo l l ow -up  r e v i ew  in t e r v i ew  wa s  he ld  w i th  Mr .  Edwards  and  h i s  s t a f f  onfo l l ow -up  r e v i ew  in t e r v i ew  wa s  he ld  w i th  Mr .  Edwards  and  h i s  s t a f f  on
Janua r y  22 ,  2002  fo l l ow ing  t he  submi s s ion  o f  t he  8J anua r y  22 ,  2002  fo l l ow ing  t he  submi s s ion  o f  t he  8 t ht h  Q u a r t e r l y  R e p o r t Q u a r t e r l y  R e p o r t
i n c lud ing  a  f u r the r  r epor t  b y  OHTA.   i n c lud ing  a  f u r the r  r epor t  b y  OHTA.   See  See  p a g e s  1 3 - 1 5 .p a g e s  1 3 - 1 5 .
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of the accounting as described by this Court and affirmed by the Circuit Court could be
limited in any manner based on legal or other administrative or judicial actions over the
years have not been addressed by OHTA.  Until those questions previously posed by the
past administration to the Court and other potential questions raised by his staff=s efforts to
this point are answered, he could not determine the actual scope of the accounting work to
be done. 

For instance, it was Edwards= understanding that the question of whether this Court=s
decision regarding Aall funds@ included a requirement to reconcile funds deposited in
deceased account holders= accounts as opposed to living account holders was still
unanswered.  Thus, in Edwards= opinion, the scope of the accounting might properly be
limited to the accounts of living account holders.  Edwards did not specifically answer the
question posed by the Court Monitor regarding how an accounting of living account
holders= IIM accounts could be certified as accurate without considering whether their
ancestors= accounts, from which they received their holdings and monies, were accurately
maintained and accounted for going back as far as the establishment of the original land
allotments.

In light of these and other questions he and his staff had, Edwards planned to seek the
advice of the DOI and DOJ attorneys and outside firm legal counsel to address these and
other legal issues as they were uncovered by OHTA.  That legal consultation was ongoing
and he planned to structure OHTA=s work on the historical accounting based on the legal
advice he received.  It was his understanding that if the attorneys believed that a legal issue
regarding the accounting required Court resolution, additional legal motions would be filed.
 No such motions had been filed during his tenure.

V .V . CONGRESSCONGRESS ==  D I R E C T I O N  O N  T H E  H I S T O R I C A L D I R E C T I O N  O N  T H E  H I S T O R I C A L
ACCOUNTING PROJECTACCOUNTING PROJECT

On October 11, 2001 Congress published a Conference Committee Report regarding the
appropriations for the Office Of Special Trustee For American Indians= Federal Trust
Programs (T a b  6T a b  6 ).  In it, the Committee addressed the historical accounting project by
stating:

AA T h e  m a n a g e r s  w i s h  t o  c l a r i f y  t h e  l a n g u a g e  i n c l u d e d  i n  t h e  H o u s e  r e p o r tT h e  m a n a g e r s  w i s h  t o  c l a r i f y  t h e  l a n g u a g e  i n c l u d e d  i n  t h e  H o u s e  r e p o r t
w i t h  r e s p e c t  t o  f u n d i n g  f o r  a n  h i s t o r i c a l  a c c o u n t i n g .   T h e  m a n a g e r s  n o t e  t h a tw i t h  r e s p e c t  t o  f u n d i n g  f o r  a n  h i s t o r i c a l  a c c o u n t i n g .   T h e  m a n a g e r s  n o t e  t h a t

b o t h  t h e  H o u s e  a n d  S e n a t e  h a v e  p r o v i d e d  t h e  f u n d s  r e q u e s t e d  b y  t h eb o t h  t h e  H o u s e  a n d  S e n a t e  h a v e  p r o v i d e d  t h e  f u n d s  r e q u e s t e d  b y  t h e
A d m i n i s t r a t i o n  f o r  a n  h i s t o r i c a l  a c c o u n t i n g .   H o w e v e r ,  t h e  m a n a g e r s  r e m a i nA d m i n i s t r a t i o n  f o r  a n  h i s t o r i c a l  a c c o u n t i n g .   H o w e v e r ,  t h e  m a n a g e r s  r e m a i n

v e r y  c o n c e r n e d  a b o u t  t h e  c o s t s  a s s o c i a t e d  w i t h  s u c h  a n  a c c o u n t i n g .   v e r y  c o n c e r n e d  a b o u t  t h e  c o s t s  a s s o c i a t e d  w i t h  s u c h  a n  a c c o u n t i n g .   
T h e r e f o r e ,  t h e s e  f u n d s  m a y  n o t  b e  a l l o c a t e d  p r i o r  t o  t h e  r e p o r t  r e q u e s t e d  b yT h e r e f o r e ,  t h e s e  f u n d s  m a y  n o t  b e  a l l o c a t e d  p r i o r  t o  t h e  r e p o r t  r e q u e s t e d  b y
t h e  C o m m i t t e e s  d e t a i l i n g  t h e  m e t h o d s  a n d  c o s t s  a s s o c i a t e d  w i t h  a n  h i s t o r i c a lt h e  C o m m i t t e e s  d e t a i l i n g  t h e  m e t h o d s  a n d  c o s t s  a s s o c i a t e d  w i t h  a n  h i s t o r i c a l

a c c o u n t i n g .  a c c o u n t i n g .  

T h e  m a n a g e r s  r e i t e r a t e  t h e  p o s i t i o n  t h a t  t h e y  w i l l  n o t  a p p r o p r i a t e  h u n d r e d sT h e  m a n a g e r s  r e i t e r a t e  t h e  p o s i t i o n  t h a t  t h e y  w i l l  n o t  a p p r o p r i a t e  h u n d r e d s
o f  m i l l i o n s  o f  d o l l a r s  f o r  a n  h i s t o r i c a l  a c c o u n t i n g  t h a t  p r o v i d e s  f u n d s  f o r  ao f  m i l l i o n s  o f  d o l l a r s  f o r  a n  h i s t o r i c a l  a c c o u n t i n g  t h a t  p r o v i d e s  f u n d s  f o r  a

p r o t r a c t e d  r e c o n c i l i a t i o n  p r o c e s s  w h o s e  o u t c o m e  i s  u n l i k e l y  t o  b e  s u c c e s s f u l .p r o t r a c t e d  r e c o n c i l i a t i o n  p r o c e s s  w h o s e  o u t c o m e  i s  u n l i k e l y  t o  b e  s u c c e s s f u l .
 I f  t h e  D e p a r t m e n t  w o r k i n g  w i t h  t h e  p l a i n t i f f s  a n d  t h e  C o u r t ,  c a n n o t  f i n d  a I f  t h e  D e p a r t m e n t  w o r k i n g  w i t h  t h e  p l a i n t i f f s  a n d  t h e  C o u r t ,  c a n n o t  f i n d  a

c o s t  e f f e c t i v e  m e t h o d  f o r  a n  h i s t o r i c a l  a c c o u n t i n g ,  t h e  C o n g r e s s  m a y  h a v e  t oc o s t  e f f e c t i v e  m e t h o d  f o r  a n  h i s t o r i c a l  a c c o u n t i n g ,  t h e  C o n g r e s s  m a y  h a v e  t o
c o n s i d e r  a  l e g i s l a t i v e  r e m e d y  t o  r e s o l v e  t h i s  a n d  o t h e r  l i t i g a t i o n  i s s u e sc o n s i d e r  a  l e g i s l a t i v e  r e m e d y  t o  r e s o l v e  t h i s  a n d  o t h e r  l i t i g a t i o n  i s s u e s .. @@     Id.,

emphasis added.
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V I .V I . THE EIGHTH QUARTERLY REPORTTHE EIGHTH QUARTERLY REPORT

On January 17, 2002, the Secretary of the Interior submitted under her signature AStatus
Report to the Court Number Eight@ (AEighth Quarterly Report).  The OHTA section is at
pages 21 to 38 of the Eighth Quarterly Report (extract at T a b  7T a b  7 ).  The Special Trustee
Observations concerning the historical accounting are at page 31.

The Special Trustee=s comments stated:

AA A s  p a r t  o f  t h e  a c c o u n t i n g ,  t h e  e f f o r t  t o  p r o v i d e  a n  A s  p a r t  o f  t h e  a c c o u n t i n g ,  t h e  e f f o r t  t o  p r o v i d e  a n  h i s t o r i c a l  a c c o u n t i n g  h i s t o r i c a l  a c c o u n t i n g  i si s
e n o r m o u s  a n d  i n t e r c o n n e c t s  w i t h  o t h e r  e f f o r t s  d i r e c t e d  a t  d a t a  c l e a n u p .  e n o r m o u s  a n d  i n t e r c o n n e c t s  w i t h  o t h e r  e f f o r t s  d i r e c t e d  a t  d a t a  c l e a n u p .  
P r o j e c t  m a n a g e m e n t  i s s u e s  f o r  h i s t o r i c a l  a c c o u n t i n g  w i l l  r e q u i r e  c a r e f u lP r o j e c t  m a n a g e m e n t  i s s u e s  f o r  h i s t o r i c a l  a c c o u n t i n g  w i l l  r e q u i r e  c a r e f u l
c o o r d i n a t i o n  a n d  d e m a n d  c o n s i d e r a b l e  e x e c u t i v e  s k i l l .   I n  a d d i t i o n ,  i t  i sc o o r d i n a t i o n  a n d  d e m a n d  c o n s i d e r a b l e  e x e c u t i v e  s k i l l .   I n  a d d i t i o n ,  i t  i s

u n c l e a r  t o  t h e  S p e c i a l  T r u s t e e  w h e t h e r  o r  n o t  t h e  s p e c i f i c  r e q u i r e m e n t s  o f  au n c l e a r  t o  t h e  S p e c i a l  T r u s t e e  w h e t h e r  o r  n o t  t h e  s p e c i f i c  r e q u i r e m e n t s  o f  a
f u l l  a c c o u n t i n g  t o  e a c h  b e n e f i c i a r y  h a v e  b e e n  i d e n t i f i e d .f u l l  a c c o u n t i n g  t o  e a c h  b e n e f i c i a r y  h a v e  b e e n  i d e n t i f i e d . @@     Id. at 31, emphasis in

original.

In the OHTA report at pages 31 and 32 the ACollection of information from outside
sources@ ABreach@ project was discussed and the following statement made:

AA T h e  p r e v i o u s  p l a n ,  i m p l e m e n t e d  b y  t h e  O f f i c e  o f  S p e c i a l  T r u s t e e  ( O S T ) ,T h e  p r e v i o u s  p l a n ,  i m p l e m e n t e d  b y  t h e  O f f i c e  o f  S p e c i a l  T r u s t e e  ( O S T ) ,
w a s  i n i t i a l l y  l i m i t e d  t o  t h e  p e r i o d  a f t e r  O c t o b e r  2 5 ,  1 9 9 4 ,  a n d  s t a t e d  t h a tw a s  i n i t i a l l y  l i m i t e d  t o  t h e  p e r i o d  a f t e r  O c t o b e r  2 5 ,  1 9 9 4 ,  a n d  s t a t e d  t h a t

t h e  a p p r o a c h  f o r  t h e  p e r i o d  p r i o r  t o  O c t o b e r  2 5 ,  1 9 9 4 ,  w o u l d  b e  d e t e r m i n e dt h e  a p p r o a c h  f o r  t h e  p e r i o d  p r i o r  t o  O c t o b e r  2 5 ,  1 9 9 4 ,  w o u l d  b e  d e t e r m i n e d
a t  a  l a t e r  d a t e  ( i n  c o n j u n c t i o n  w i t h  t h e  d e v e l o p m e n t  o f  t h e  h i s t o r i c a la t  a  l a t e r  d a t e  ( i n  c o n j u n c t i o n  w i t h  t h e  d e v e l o p m e n t  o f  t h e  h i s t o r i c a l

a c c o u n t i n g  p r o j e c t ) .   A c c o r d i n g l y ,  t h e  s t e p s  p l a n n e d  b y  O H T A  a d d r e s sa c c o u n t i n g  p r o j e c t ) .   A c c o r d i n g l y ,  t h e  s t e p s  p l a n n e d  b y  O H T A  a d d r e s s
r e c o r d s  w h i c h  m a y  h a v e  b e e n  g e n e r a t e d  a s  f a r  b a c k  a s  1 8 8 7 ,  t h e  y e a r  t h er e c o r d s  w h i c h  m a y  h a v e  b e e n  g e n e r a t e d  a s  f a r  b a c k  a s  1 8 8 7 ,  t h e  y e a r  t h e

G e n e r a l  A l l o t m e n t  A c t  w a s  e n a c t e d .   G e n e r a l  A l l o t m e n t  A c t  w a s  e n a c t e d .   I n  p a r t ,  t h i s  p l a n  i s  i n t e n d e d  t o  a s s i s tI n  p a r t ,  t h i s  p l a n  i s  i n t e n d e d  t o  a s s i s t
t h e  C o n g r e s s  a n d  t h e  C o u r t  i n  d e t e r m i n i n g  w h a t  i s  a  r e a s o n a b l e  t i m e  p e r i o dt h e  C o n g r e s s  a n d  t h e  C o u r t  i n  d e t e r m i n i n g  w h a t  i s  a  r e a s o n a b l e  t i m e  p e r i o d
f o r  a n  h i s t o r i c a l  a c c o u n t i n g .   T h e  D e p a r t m e n tf o r  a n  h i s t o r i c a l  a c c o u n t i n g .   T h e  D e p a r t m e n t == s  a n a l y s i s  w i l l  b e  d e t a i l e d  i ns  a n a l y s i s  w i l l  b e  d e t a i l e d  i n

t h e  C o m p r e h e n s i v e  P l a n  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g .t h e  C o m p r e h e n s i v e  P l a n  f o r  t h e  h i s t o r i c a l  a c c o u n t i n g . @@     Id. at 32.

This statement by OHTA, coupled with the previously quoted OHTA written statements
regarding the Defendants= planned attempt to determine the Ascope@ of the time period for
the historical accounting directed by this Court, indicated that the Executive Director had
come to a decision on the legal scope of the accounting he would follow.  Therefore, it was
of interest to the Court Monitor to determine just what analysis had been made by the
Defendants that they believed would Aassist@ this Court and Congress in determining a
reasonable time period for an historical accounting in light of the fact that Ascope@ had
already been clearly defined by Congress, this Court, and the Circuit Court.

On January 22, 2002, the Court Monitor met with Executive Director and members of his
staff including Mr. Zippin.  The substance of the interview was as follows:

The Court Monitor again asked what had been meant by the two previous OHTA reports
reference to OHTA=s determining the Atemporal scope of the accounting@ when this Court
had already addressed the scope and the Circuit Court had later affirmed that scope?  Also,

                    
77  The  Cour t  Mon i to r  ha s  addre s sed  the  ba l ance  o f  t he  E i gh th  Quar t e r l y The  Cour t  Mon i to r  ha s  addre s sed  the  ba l ance  o f  t he  E i gh th  Quar t e r l y
Repor t  in  the  S ix th  Repor t  o f  the  Cour t  Moni to r .Repor t  in  the  S ix th  Repor t  o f  the  Cour t  Moni to r .
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what was meant in the Eighth Quarterly Report=s OHTA section by the statement that the
Aplan is intended to assist the Congress and the Court in determining what is a reasonable
time period for an historical accounting@ when the Court has already ruled on the proper
scope based on the language in Congress= 1994 Reform Act?

Mr. Edwards, assisted by his staff, explained that OHTA had been in discussions with
Solicitor=s Office (SOL) and Department of Justice (DOJ) attorneys addressing the issue. 
What OHTA has meant by determining the scope of the accounting and presenting their
position to the Court and Congress was that, while it is recognized that this Court has
determined the historical scope of the accounting, the method to accomplish that
accounting may possibly be limited by legal and accounting considerations.  For example, if
the Court agrees with the Defendants that the GAO and Treasury settlements of IIM
accounts supercede the Defendants= need to examine accounts reviewed by these
organizations, the historical accounting may properly be limited to reviewing accounts after
1951.  Also, if the Court decides that monies paid directly to IIM account holders by
leaseholders do not qualify as trust assets, the number of transactions that will have to be
reviewed can be limited significantly.

With respect to the issue of limiting the historical accounting to living IIM account holders=
accounts, Mr. Edwards stated that a valid probate of an account holder=s estate may allow
the OHTA to limit the historical accounting to transactions following that probate.  Any
discrepancies in deceased accountholders= accounts prior to the probate might possibly be
considered resolved by the Administrative Law Judge who adjudicated the estate.  Thus, as
long as the probates were valid, the preceding transactions in the deceased=s could be
considered accurate.

Mr. Edwards answered the question as to what process would be used to determine the
scope of the accounting by stating that these legal issues and potentially others would be
placed before the Secretary of the Interior for decision.  This would be done on a
continuing basis as the OHTA decided on the legal and practical limitations to be placed
on the historical accounting with the advice and counsel of the DOJ and SOL.  The
recommendations of the OHTA and the Secretary=s decision would become part of the
administrative record on which she would base her final decision on the recommended
method for the historical accounting.  This decision would form the basis for the
Comprehensive Plan that would be provided to Congress and this Court.  The
Comprehensive Plan would not only discuss the method for the accounting but also its
estimated cost so that the Congress could decide whether to fund the historical accounting
as the most cost effective means to meet Congress= direction regarding the accounting due
the IIM Account Holders.

The Executive Director stated that it was the intent of Defendants to put some or all of these
legal issues before the Court once the Secretary had decided on the OHTA
recommendations and before they prepared or submitted the Comprehensive Plan to
Congress.  The process to address these issues with the DOJ and SOL had only recently
begun.  There had been no decisions by OHTA on what issues to put before the Court or
how to handle the three partial summary judgment motions presently before the Court;
whether to withdraw them and file one or more of them with other motions, or to file
additional motions and seek the Court=s ruling on all extant motions. 
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The OHTA staff provided the Court Monitor an update on the prototype projects and the
status of consultant retention.  They believed that they would be able to meet their self-
imposed midyear suspense date for preparation and filing of the Comprehensive Plan.

V I IV I I   A N A L Y S I SA N A L Y S I S

The OHTA section of the Eighth Quarterly Report speaks for itself.  The preparation of
the Comprehensive Plan is a work in progress.  There was no Comprehensive Plan for the
Court Monitor to review.  The prototype projects that are being touted as the start of the
accounting, and will allegedly address much of the monies in the IIM Trust, are in their
infancy.  The legal issues that will form the basis for the Executive Director=s determination
of the Atemporal scope of the accounting@ are yet to be determined including whether the
present motions for summary judgment will be withdrawn or argument sought on them.

This Court and the Circuit Court have held that the accounting that must be performed by
the Defendants is an all funds, whenever deposited, historical accounting.  Both Courts
have seen fit, however, to leave it to the discretion of the DOI to find the most accurate
method for accomplishing that historical accounting within the existing legal and statutory
parameters defined by the Courts.

From the documents prepared by and interviews conducted with the Executive Director,
OHTA, and his staff, it is not clear that the Comprehensive Plan scheduled for submission
to Congress in June 2002 will properly address the scope of the accounting as defined by
this Court and the Circuit Court.  The accounting method that was and still is to be
determined by the Defendants has apparently become not only a method for accomplishing
the accounting but also, in the mind of the Executive Director, a vehicle for determining the
scope of that accounting due to outstanding and yet-to-be-discovered legal issues. 

OHTA is presently planning to create a Comprehensive Plan for the historical accounting
based on their counsel=s interpretation of legal issues such as whether to take into
consideration or ignore the trust monies involved in the alleged GAO and Treasury pre-
1951 settlements, the direct pay deposits, and the accounts of deceased account holders. 
Their recommendations on whether to limit the accounting based on these interpretations
will be provided to the Secretary by OHTA for her to decide on the method(s) to be used
for the accounting.  According to Mr. Edwards, those Secretarial decisions will become the
basis for the historical accounting=s A temporal scope@ to be included in the Comprehensive
Plan to be presented to Congress.

V I .V I . CONCLUSIONS AND DISCUSSIONCONCLUSIONS AND DISCUSSION

A .A . ThTh e  In t e r io r  De fendan t s  Are  S t i l l  No t  In  Compl i ancee  In t e r io r  De fendan t s  Are  S t i l l  No t  In  Compl i ance
W i t h  T h i s  C o u r tW i t h  T h i s  C o u r t == s  D e c e m b e r  2 1 ,  1 9 9 9  R u l i n g  R e g a r d i n gs  D e c e m b e r  2 1 ,  1 9 9 9  R u l i n g  R e g a r d i n g
T h e  H i s t o r i c a l  A c c o u n t i n g .   N o r  C a n  T h e y  A c h i e v eT h e  H i s t o r i c a l  A c c o u n t i n g .   N o r  C a n  T h e y  A c h i e v e
Compl i ance  Wi thou t  The  Fur the r  Invo l vemen t  Of  Th i sCompl i ance  Wi thou t  The  Fur the r  Invo l vemen t  Of  Th i s
Cour t  Due  To  The  Manner  In  Which  They  AreCour t  Due  To  The  Manner  In  Which  They  Are
Approach ing  De te rmina t ion  Of  The  Method  To  Do Tha tApproach ing  De te rmina t ion  Of  The  Method  To  Do Tha t
H i s t o r i c a l  A c c o u n t i n gH i s t o r i c a l  A c c o u n t i n g
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AAll funds@ meant all funds B whenever deposited.  This Court could place no finer point on
that decision.  AShall account@ meant shall account for those funds B all of them.  There is
nothing left for the Interior defendants to do but devise a method or methods to do that full
accounting.  The Courts= rulings are not Aguidance@ but a mandate. 

If the Executive Director is considering limiting that Court-ordered historical accounting by
an internal DOI review of  Atemporal scope@ of that historical accounting, defined by him
and his staff as the scope of the accounting limited by other legal issues of concern to
Defendants, any limitations decided to be placed on that accounting should be placed
before this Court for its review.   If the Interior defendants were to base their
Comprehensive Plan to be submitted to Congress on their own understanding of the law
regarding that accounting as expressed in their partial summary judgment motions or on
other internal legal determinations, they would be premature.  This Court has been asked
by Defendants in three partial summary judgment motions to address issues surrounding its
historical accounting declaratory judgment prior to the Circuit Court=s decision on that
issue.  It should properly address all such issues now following the Circuit Court=s decision
prior to any decision of the Congress about the sufficiency and potential success of the
Defendants= Comprehensive Plan. 

As stated previously, there is also a practical reason for judicial review prior to the
Comprehensive Plan=s submission to Congress.  How could Congress be certain in June
2001 that the Comprehensive Plan will be successfully conducted if this Court may
someday, after the historical accounting is completed by Defendants, find their legal
decisions on the Atemporal scope@ of that accounting were not in compliance with this
Court=s December 21, 1999 ruling?  Better to address the issues now before Congress
reviews the Comprehensive Plan and denies funding for it because of concerns for the legal
sufficiency of the effort or allows it to go forward only to have this Court reject it in the
Phase II trial.

B .B . Due To The DefendantDue To The Defendant == s  In t en t  To  Crea t e  Ans  In t en t  To  Crea t e  An
A d m i n i s t r a t i v e  R e c o r d  O n  W h i c h  T o  B a s e  A  F i n a lA d m i n i s t r a t i v e  R e c o r d  O n  W h i c h  T o  B a s e  A  F i n a l
Dec i s ion  Of  The  Sec re t a r y  Of  The  In t e r io r  On  TheDec i s ion  Of  The  Sec re t a r y  Of  The  In t e r io r  On  The
AA Tempora l  ScopeTempora l  Scope @@  O f  T h e  H i s t o r i c a l  A c c o u n t i n g ,  T h i s O f  T h e  H i s t o r i c a l  A c c o u n t i n g ,  T h i s
Cour t  Shou ld  Ru le  On  The  Ou t s t and ing  Pa r t i a l  SummaryCour t  Shou ld  Ru le  On  The  Ou t s t and ing  Pa r t i a l  Summary
Judgmen t  Mot ions  Now To  Fur the r  C l a r i f y  I t s  DecemberJudgmen t  Mot ions  Now To  Fur the r  C l a r i f y  I t s  December
2 1 ,  1 9 9 9  D e c l a r a t o r y  J u d g m e n t  R e g a r d i n g  T h e  S c o p e  O f2 1 ,  1 9 9 9  D e c l a r a t o r y  J u d g m e n t  R e g a r d i n g  T h e  S c o p e  O f
Tha t  H i s to r i c a l  Accoun t ing  And  Se t  An  Exped i t edTha t  H i s to r i c a l  Accoun t ing  And  Se t  An  Exped i t ed
Schedu le  For  Ora l  Argumen t  On  These  Mot ions  Inc lud ingSchedu le  For  Ora l  Argumen t  On  These  Mot ions  Inc lud ing
Any  Fur the r  T ime  L imi t a t i on s  De fendan t s  May  Wan t  ToAny  Fur the r  T ime  L imi t a t i on s  De fendan t s  May  Wan t  To
A r g u e  A r e  L e g a l l y  A p p r o p r i a t eA r g u e  A r e  L e g a l l y  A p p r o p r i a t e

Time is of the essence to bring about trust reform.  The Defendants have had two years
since this Court=s decision to address how they propose to do the historical accounting. The
OHTA staff is just now meeting with their attorneys to discuss the Atemporal scope@ of that
accounting, seven months after their formation.  While the Court Monitor is confident that
they intend to create an administrative record to come to a final decision on their definition
of the Atemporal scope@ of the historical accounting, there is no certainty that without Court
involvement that decision will be placed before this Court for review prior to its being also
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given to Congress for its appropriation decision.

In light of this uncertainty, it is respectfully submitted that this Court should consider the
Defendants= partial summary judgment motions at this time.  Also, it should set a briefing
schedule in which the parties can further address any other issues that they may wish to
place before this Court on their interpretations of its December 21, 1999 historical
accounting declaratory judgment.

V I I .V I I . REMARKSREMARKS

This Report has reviewed the development and status of the Historical Accounting project
since submission of the First Report on July 11, 2001.   Its review of OHTA=s planning for
preparing a Comprehensive Plan is in tone different from that First Report.  The First
Report addressed the Court Monitor=s conclusions concerning the past administration=s
intentional deception of this Court and the Circuit Court by alleging they were conducting a
fact-gathering process on which to base a decision on the method for an historical
accounting when they had, in the Court Monitor=s opinion, no intention of attempting more
that a statistical sampling historical accounting. 

The present administration, although implicated in the past administration=s decision to do

                    
88  S ince  the  De fendan t s  have  s t a t ed  they  in t end  to  p l a ce  the  l e ga l  pa rame te r s S ince  the  De fendan t s  have  s t a t ed  they  in t end  to  p l a ce  the  l e ga l  pa rame te r s
o f  the i r  de te rmina t ion  o f  the  o f  the i r  de te rmina t ion  o f  the  AA t empora l  s copet empora l  s cope @@  o f  t he  h i s to r i c a l  a c coun t ing o f  t he  h i s to r i c a l  a c coun t ing
be fo re  t h i s  Cour t ,  t h i s  Cour t  may  a l so  wan t  t o  cons ide r  a t  t he  s ame  t imebe fo re  t h i s  Cour t ,  t h i s  Cour t  may  a l so  wan t  t o  cons ide r  a t  t he  s ame  t ime
the  P la in t i f f sthe  P la in t i f f s ==  ou t s t and ing  mo t ion  to  s e t  a  t r i a l  da t e  fo r  t he  Pha se  I I  t r i a l .   ou t s t and ing  mo t ion  to  s e t  a  t r i a l  da t e  fo r  t he  Pha se  I I  t r i a l .  
A  dec i s ion  on  tha t  t r i a l  da t e  and  wha t  w i l l  be  expec ted  a s  p roo f  o f  theA dec i s ion  on  tha t  t r i a l  da t e  and  wha t  w i l l  be  expec ted  a s  p roo f  o f  the
h i s to r i c a l  a c coun t ing  cou ld  we l l  g i v e  t he  De fendan t s  and  Cong re s s  a  be t t e rh i s to r i c a l  a c coun t ing  cou ld  we l l  g i v e  t he  De fendan t s  and  Cong re s s  a  be t t e r
idea  o f  t he  nece s s a r y  r e source s  and  funds  t o  comp le t e  t he  h i s to r i c a li dea  o f  t he  nece s s a r y  r e source s  and  funds  t o  comp le t e  t he  h i s to r i c a l
a c coun t ing  i n  t he  t ime  a l l o t t ed  by  t h i s  Cour t .   Whi l e  t h i s  i s  aa c coun t ing  i n  t he  t ime  a l l o t t ed  by  t h i s  Cour t .   Whi l e  t h i s  i s  a
r ecommenda t ion  and  no t  a  conc lu s ion  o f  t he  Cour t  Mon i to r ,  t h i s  Cour tr ecommenda t ion  and  no t  a  conc lu s ion  o f  t he  Cour t  Mon i to r ,  t h i s  Cour t == ss
h i s t o r i c a l  a c c o u n t i n g  d e c i s i o n  i s  n o w  o v e r  t w o  y e a r s  o l d .   N o  h i s t o r i c a lh i s t o r i c a l  a c c o u n t i n g  d e c i s i o n  i s  n o w  o v e r  t w o  y e a r s  o l d .   N o  h i s t o r i c a l
a ccoun t ing  ha s  been  begun  excep t  fo r  some  p ro to t ype  p ro j e c t s .   No  p l anaccoun t ing  ha s  been  begun  excep t  fo r  some  p ro to t ype  p ro j e c t s .   No  p l an
ha s  been  c r ea t ed  o r  approved  fo r  t ha t  h i s t o r i c a l  a c coun t in g .    I t  i s  s e venha s  been  c r ea t ed  o r  approved  fo r  t ha t  h i s t o r i c a l  a c coun t in g .    I t  i s  s e ven
y e a r s  s i n c e  C o n g r e s s  a d d r e s s e d  t h a t  a c c o u n t i n g  i n  t h e  1 9 9 4  T r u s t  R e f o r my e a r s  s i n c e  C o n g r e s s  a d d r e s s e d  t h a t  a c c o u n t i n g  i n  t h e  1 9 9 4  T r u s t  R e f o r m
Act  and  manda ted  tha t  i t  be  done .   P l a in t i f f sAc t  and  manda ted  tha t  i t  be  done .   P l a in t i f f s ==  counse l  po in ted  ou t  th i s  t ime counse l  po in ted  ou t  th i s  t ime
d e l a y  a n d  a l s o  s u r m i s e d  i n  d e l a y  a n d  a l s o  s u r m i s e d  i n  AA Pla in t i f f sP la in t i f f s ==  Mot ion  To  Se t  A  Tr i a l  Da te  For Mot ion  To  Se t  A  Tr i a l  Da te  For
Phase  I I  Of  Th i s  Ac t ion ,  The  Cor rec t i on  Of  Accoun t s  and  Res t a t emen t  OfPhase  I I  Of  Th i s  Ac t ion ,  The  Cor rec t i on  Of  Accoun t s  and  Res t a t emen t  Of
The  Ind i v idua l  Ind i an  Trus t ,  and  Memorandums  In  Suppor t  Thereo f ,The  Ind i v idua l  Ind i an  Trus t ,  and  Memorandums  In  Suppor t  Thereo f , @@  t ha t tha t
  AA ( a ) t  t he  end  o f  such  t ime  ( a ) t  t he  end  o f  such  t ime  (completion of the Comprehensive Plan) ,  t he re  i s  no,  t he re  i s  no
doub t  t ha t  Sec re t a r y  Nor ton  w i l l  commence  ano the r  new  doub t  t ha t  Sec re t a r y  Nor ton  w i l l  commence  ano the r  new  >> a d m i n i s t r a t i v ea d m i n i s t r a t i v e
p r o c e s sp r o c e s s ==  o s t en s ib l y  t o  p rov ide  an   o s t en s ib l y  t o  p rov ide  an  AA accoun t ingaccoun t ing @@  o f  t he  Ind i v idua l  Ind i an o f  t he  Ind i v idua l  Ind i an
T r u s t .   P e r h a p s  t h e  S e c r e t a r y  w i l l  p r o p o s e  a n o t h e r  l i m i t e d  s t a t i s t i c a lT r u s t .   P e r h a p s  t h e  S e c r e t a r y  w i l l  p r o p o s e  a n o t h e r  l i m i t e d  s t a t i s t i c a l
s amp l ing  t o  a c coun t  f o r  s amp l ing  t o  a c coun t  f o r  >> a l l  fundsa l l  funds ==  o r  s o m e  o t h e r  a r t i f i c e  m a s q u e r a d i n g  a s o r  s o m e  o t h e r  a r t i f i c e  m a s q u e r a d i n g  a s
an  a ccoun t ing .   No  doub t ,  t he  Sec re t a r y  w i l l  appea l  t o  t he  r ea sonab l ene s san  a ccoun t ing .   No  doub t ,  t he  Sec re t a r y  w i l l  appea l  t o  t he  r ea sonab l ene s s
o f  the  Cour t ,  g i ven  the  complex i t y  o f  the  i s sue so f  the  Cour t ,  g i ven  the  complex i t y  o f  the  i s sue s YY .. @@   Id. at 5, fn. 4.
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a statistical sampling historical accounting by the present Secretary=s initial concurrence
with that decision, has lately, at her direction, begun a process to establish a means for
researching and deciding on the proper method to carry out the historical accounting
pursuant to this Court=s December 21, 1999 ruling.  There is no doubt the OHTA has
made more progress in that effort in six months than the past administration did in six
years. However, that process is not much further along than the plaintiffs= description of it
as a Aplan for a plan.@  The Court Monitor cannot evaluate the Comprehensive Plan
because, four months before its planned submission to Congress, there still is no Plan.

The Executive Director=s statements to the Court Monitor about the Atemporal scope of the
accounting@ and the Aadministrative process@ that will be engaged to have the Secretary
make a Afinal decision@ on the scope of the accounting would seem to indicate that someone
B perhaps Defendants= attorneys B believe that the Court-defined scope of the historical
accounting can be properly limited by an administrative decision by the Secretary.  They
may be wrong.   If Defendants have a serious question about the possible legal limitations
on the scope of the historical accounting, it should be quickly brought before this Court for
resolution.  Pending that decision, there is no historical accounting process that can be
properly begun by the Defendants unless it takes into account Aall funds, whenever
deposited.@

Copies of the Fifth Report of the Court Monitor have been provided to:

Mark E. Nagle, R. Craig Lawrence, and Scott S. Harris
Judiciary Center Building
555 Fourth Street, N.W, Room 10-403
Washington, D.C. 20001

J. Christopher Kohn, Sandra P. Spooner, and John Stemplewicz
United States Department of Justice
Civil Division
P.O. Box 975

                    
99  The  Cour t  Mon i to r  d id  no t  f i nd  tha t  the  Execu t i ve  Di rec to r  o r  any  o f  the The  Cour t  Mon i to r  d id  no t  f i nd  tha t  the  Execu t i ve  Di rec to r  o r  any  o f  the
OHTA s t a f f  have  i n t en t i ona l l y  sough t  t o  a vo id  th i s  Cour tOHTA s t a f f  have  i n t en t i ona l l y  sough t  t o  a vo id  th i s  Cour t == s  r u l i n g  o ns  r u l i n g  o n
conduc t i n g  an  h i s t o r i c a l  a c coun t ing .   Nor  have  t he i r  a c t i on s  i n  a t t emp t ingconduc t i n g  an  h i s t o r i c a l  a c coun t ing .   Nor  have  t he i r  a c t i on s  i n  a t t emp t ing
to  comply  w i th  tha t  ru l ing  been  con temptuous  o f  th i s  Cour t  t o  th i s  po in t .  t o  comply  w i th  tha t  ru l ing  been  con temptuous  o f  th i s  Cour t  t o  th i s  po in t .  
I t  i s  no t  t he  r e spons ib i l i t y  o f  l a ymen  to  an swer  t he  ou t s t and ing  l e g a lI t  i s  no t  t he  r e spons ib i l i t y  o f  l a ymen  to  an swer  t he  ou t s t and ing  l e g a l
que s t i on s  t ha t  t he i r  a t t o rney s  may  be l i e ve  have  l e g a l  mer i t  t h a t ,  i f  an swe redque s t i on s  t ha t  t he i r  a t t o rney s  may  be l i e ve  have  l e g a l  mer i t  t h a t ,  i f  an swe red
in  t he  a f f i rma t i v e ,  w i l l  enab l e  OHTA to  l im i t  t he  h i s t o r i c a l  a c coun t in g .  i n  t he  a f f i rma t i v e ,  w i l l  enab l e  OHTA to  l im i t  t he  h i s t o r i c a l  a c coun t in g .  
They  appa ren t l y  a r e  a t t emp t ing  t o  addre s s  t he se  i s sue s  by  e s t ab l i sh ing  aThey  appa ren t l y  a r e  a t t emp t ing  t o  addre s s  t he se  i s sue s  by  e s t ab l i sh ing  a
p roce s s  t o  r e so l ve  t hem.   They  have  open l y  d i s cu s sed  th i s  p roce s s  w i th  t hep roce s s  t o  r e so l ve  t hem.   They  have  open l y  d i s cu s sed  th i s  p roce s s  w i th  t he
Cour t  Mon i to r .   They  a l so  suppor t  r e so lu t i on  o f  t he  i s sue s ,  i f  any ,  by  t h i sCour t  Mon i to r .   They  a l so  suppor t  r e so lu t i on  o f  t he  i s sue s ,  i f  any ,  by  t h i s
C o u r t .  C o u r t .  
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Respectfully submitted,

__________________________     
JOSEPH S. KIEFFER, III
Court Monitor
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